STATUTESOF THE REPUBLIC
OF SOUTH
AFRICA-CONSTITUTIONAL
LAW

CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA
NO. 108 OF 1996
[DATEOF PROMULGATION: 18 DECEMBER,
19961 [DATEOF COMMENCEMENT: 4 FEBRUARY,
15’971
(Unless otherwise indicated)

(English text signed by the President)
as amendedby
Constitution of the Republic of South Africa Amendment Act,No. 35 of 1997
Constitution of the Republic of South Africa Amendment Act, No. 65 of 1998
Constitution of the Republic of South Africa SecondAmendment Act, No. 87 of 1998
Constitution of the Republic of South Africa Second Amendment Act, No. 2 of 1999
Constitution of the Republic of South Africa Amendment Act, No. 3 of 1999
Constitulion of the Republic of South Africa Amendment Act,No. 34 of 2001
Conqtitution of the Republic of Sollth Africa Second Amendmenl Act,No. 61 of 2001
Constitution of the Republic oi South Ahica Amendment Act, No. 18 of 200’2.
Constitution of the Republic of South Akica Second Amendment Act, No. 21 of 2002
Constitution of the Republic of South Africa Amendment Act, No. 2 of 2003
Constitution of the Republic of South Africa SecondAmendment Act, No. 3 of 2003

GENERAL NOTE
In terms of section 4 of Act No. 65 of 1998, the expression “Human Rights Commission”, wherever it occurs, is substituted by the expression “South African Human Rights Commission”.
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ACT
To introduce a new Constitution for the Republic of South Africa and to provide for
matters incidental thereto.
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Preamble
We, the people of South Africa,
Recognise the injusticesof our past;
Honour those who suffered for justice
and freedom in our land;
Respect those who have worked to build and develop
our country; and
Believe that South Africa belongs to all who live in it, united in our diversity.
We therefore, throughour freely elected representatives, adopt this Constitutionas the supreme
law of the Republic so as toHeal the divisions of the past and establish a society based on democratic values, social
justice and fundamental human rights;
Lay the foundations for a democratic and open society in which government is based on
the will of the people and everycitizen is equally protected by law;
Improve the qualiiy of life of all citizens and free the potentialof each person; and
Build a united and democratic South Africa
state in the family of nations.

able to take its rightfill place as a sovereign

May God protectour people.
Nkosi Sikelel’ iAfrika. Morena boloka setjhabasa heso.
God seen Suid-Afrika. God bless South Africa.
Mudzimu fhatutshedza Afurika. Hosi katekisa Afrika.

CHAPTER 1

FOUNDING
PROVISIONS
1. Republic of South Africa.-The Republic of South Africa is one, sovereign, demo.cratic state founded on the following values:

of human

(a)

Humandignity,theachievementofequalityandtheadvancement
rights and freedoms.

(6)

Non-racialismandnon-sexism.

(c)

Supremacy of the constitution and the rule of law.

(4

Universal adult suffrage, a national common voters roll, regular elections and a
multi-party system of democratic government, to ensure accountability, responsiveness and openness.

2. Supremacy of Constitution.-This Constitution is the supreme law of the Republic;
law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.
3. Citizenship.+l) There

is a common South African citizenship.

(2) All citizens are(u) equally entitled to the rights, privileges and benefits of citizenship; and

(6)

equally subject to the duties and responsibilities of citizenship.

(3) National legislation must provide for the acquisition, loss and restoration of
zenship.

(Issue No 32)
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4. National anthem.-The
dent by proclamation.

ss. 4 - 8

national anthem of the Republic is determined by the Presi-

5. National flag.-The national flag of the Republic is black, gold, green, white, red and
blue, as described and sketched in Schedule 1.
6 . Languages.-(1)
The official languages of the Republicare Sepedi, Sesotho, Setswana, siswati, Tshivenda, Xitsonga, Afrikaans, English, isiNdebele, isiXhosa and isizulu.

(2) Recognising the historically diminished use and status of the indigenous languages
of our people, the state must take practical and positive measures to elevate the status and
advance the use of these languages.
(3) (a) The national government and provincial governments may use any particular
officiallanguages for thepurposesofgovernment,taking
into account usage, practicality,
expense, regional circumstances alld the balance of the needsand preferences of the population
as a whole or in thc provirce concerned; but the national government a ~ sach
d
provincial
government must use at least iwo official languages.

( b ) Municipalitiesmusttake
their residents.

into accountthelanguage

usage andpreferences of

(4) The nationalgovernmentandprovincialgovernments,
by legislative andother
measures, must regulate and monitor their use of official languages. Without detracting from
the provisions of subsection (2), all official languages must enjoy parity of esteem and must be
treated equitably.
(5) A Pan South African Language Board established by national legislation must(a)

promote, and create conditions for, the development and use of-

(i) all official languages;
(ii) the Khoi, Nama and San languages; and
(iii) sign language; and

(b)

promote and ensurerespect for(i) all languages commonly used by communities in South Africa, including
German, Greek, Gujarati, Hindi, Portuguese, Tamil, Telegu and Urdu; and
(ii) Arabic, Hebrew, Sanskrit and other languages
in South Africa.

used for religious purposes

CHAPTER 2
BILLOF RIGHTS

7. Rights.-( 1) This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the rights of all people in our country and affirms the democratic values of human
dignity, equality and freedom.
(2) The state must respect, protect, promoteand fulfil the rights in the Bill of Rights.

(3) The rights in the Bill of Rights are subject to the limitations contained or referred to
in section 36, or elsewhere in the Bill.
8. Application.--(l) The Bill of Rights applies to all law, and binds the legislature, the
executive, h e .judiciary and all organs of state.

(Issue No 32)
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(2) A provision of the Bill of Rights binds a natural or a juristic person if, and to the
extent that, it is applicable, taking into account the nature of the right and the nature of any
duty imposed by theright.
(3) When applying a provision of the
terms of subsection(2), a court(a)

(b)

Bill of Rights to a natural or juristic person

in

in order to give effect to a right in the Bill, must apply, or if necessary develop,
the common law to the extent that legislation does not give effect to that right;
and
maydeveloprulesof
the common law to limit theright,providedthatthe
limitation is in accordance with section 36 (1).

(4) A juristic person is entitled to the rights in the Bill of Rights to the extent required
by the nature of therights and the natureof that juristic person.
3. Epuality.+l)
and b::r.efit of thelaw.
'-

Everyone is equal before the law and has the right to equal prot~ction

(2) Equality includes the full and equal enjoyment of all rights and freedoms. '.: I TOmote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken.
(3) The state may not unfairly discriminate directly or indirectly against anyone on one
or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin,
colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and
birth.

*(4) No person may unfairly discriminate directly or indirectly against anyone on one
or more grounds in terms of subsection (3). National legislation must be enacted to prevent or
prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair.
10. Human dignity.-Everyone has inherent dignity and the right
respected and protected.
11. Life.-Everyone

to have their dignity

has the right to life.

12. Freedom and security of the person.-(1)
security of the person, which includes the
right-

Everyone has the right to freedom and

).(

not to be deprived of freedom arbitrarily or without just cause;

(6)

not to be detained without trial;

(c)

to be free from all forms of violence from either public or private sources;

(d)

not tobe tortured in any way; and

(e)

not to be treated or punished in a cruel, inhuman or degrading way.

(2) Everyone has the right to bodily and psychological
right).(

to makedecisionsconcerningreproduction;

(h)

to security in and control over their body; and

* See Sch 6 item 23 (1)
(Issue No 32)
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not to be subjected to medical or scientific experiments without their informed
consent.

13. Slavery, servitude and forced labour.-No
tude or forced labour.

one may be subjected to slavery, servi-

14. Privacy.-Everyone has the right to privacy, which includes the right not to have-

(a) theirpersonorhomesearched;
(6) theirpropertysearched;
( c ) theirpossessionsseized;or
(4 the privacy of their communications infringed.
15. Freedom of religion, belief and opinion.-(1)
of conscience, religion, thought, belief and opinion. \ I Religiousobservances

Everyone has the right to freedom

maybe condcctedatstateor

state-aic!ed institutions, p1o

vided that-

(a) those observances follow rules made by the appropriate public authorities;
(6) they are conducted onan equitable basis; and
(c)

attendance at them is freeandvoluntary.

(3) (a)This section does not prevent legislation recognising-

(i) marriages concluded under any tradition, or a system of religious, personal or
family law; or
(ii) systems of personal and family law under any tradition, or adhered to by persons professing particular
a
reli*’
o1on.
( h ) Recognition in terms of paragraph (a) must be consistent with this section and
the other provisions of the Constitution.
16. Freedom of expression.-(1)
which includes-

Everyone has theright

to freedomofexpression,

(a) freedom of the press and other media;
( b ) freedom to receive or impart information or ideas;
( e ) freedom of artisticcreativity;and
(4 academic freedom and freedom of scientific research.
(2) The right in subsection (1) does not extend to(a) propagandaforwar;
(6) incitement of imminentviolence; or
(c) advocacy of hatred that is basedon race, ethnicity, gender or religion, and that
constitutes incitement to cause harm.
17. Assembly,demonstration,picketand
petition.-Everyone
hastheright,peacefully and unarmed, to assemble, to demonstrate, to picket and to present petitions.

18. Freedom of association.-Everyone has

19. Political rights.-(
the righ-

(a)

(Issue No 32)
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toform apoliticalparty;

1249

STATUTES OF THE REPUBLIC OF SOUTH AFRICA-CONSTITUTIONAL
LAW
SS.

19 - 24

Constitution of the Republicof South Africa Act,
No. 108 of 1996

SS.

19 - 24

(b)

to participate in the activities of, or recruit members for, a political party; and

(e)

to campaign for a political party or cause.

(2) Every citizen has the
right to free, fair and regular elections for any legislative
body established in terms of the Constitution.

(3) Every adult citizen has the right-

(a)

to vote in elections for any legislative body established in terms of the Constitution, and to do so in secret; and

(6)

to stand for public office and, if elected, to hold office.

20. Citizenship.-No

citizen may be deprived of citizenship.

21. Freedom of movement and residence.41)
movement.

Everyone has the right to freedom of

(3.)
Everione has the right to leave the Republic.
(3) Every citizen has the right to enter, to remain in and lo reside mywhere in, the Re-

public.

(4) Every citizen has the right to apassport.
22. Freedom of trade,occupationand
profession.-Every
citizen has therightto
choose their trade, occupation or profession freely. The practice ofa trade, occupation or
profession may be regulated by law.
23. Labour relations.--(l) Everyone has the right to fair labour practices.

(2) Every worker has the right(a) to form and join a trade union;
( b ) to participate in the activities and programmes of a trade union; and
(c)

to strike.

(3) Every employer has the right-

(a)
(b)

to form and join an employers’ organisation; and
to participate in the activities and programmes of an employers’ organisation.

(4) Every trade union and every employers’ organisation has the right-

(a)
(b)

to determine its own administration, programmes and activities;

(c)

toform and joinafederation.

toorganise;

and

(5) Every trade union, employers’ organisation and employer has the right to engage in
collective bargaining. National legislation may be enacted to regulate collective bargaining. TO
the extent that the legislation may limit a right in this Chapter, the limitation must comply with
section 36 (1).
(6) National legislation may recognise union security arrangements contained in collective agreements. To the extent that the legislation may limit a right in this Chapter, the
limitation must comply with section 36 (1).
24. Environment.-Everyone
(a)

(Issue No 32)
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to have the environment protected, for the benefit of present and future generations, through reasonable legislativeand other measures that(i) prevent pollution and ecological degradation;
(ii) promote conservation; and

of natural resources
(iii) secure ecologically sustainable development and use
while promoting justifiable economic and social development.
25. Property.-(1) No one may be deprived of property except in terms of law of general application, and no law may permit arbitrary deprivationof property.
(2) Property may be expropriated onlyin terms of law of general application--

(a)
(6)

for a public purpose or in the public interest; and
subjecttocompensation,theamount
of whichandthetimeandmanner
of
payment of which have either been agreed to by those affectid or decided or
approved by a r~)tnt.

(3) The amount of the compensation and the time and manner of;laynent must be just
and equitable, reflecting an equitable balance betweenethe public interest and the interests of
those affected, having regard to all relevant circumstances, including-

(a)

the current use of the property;

(b)

the history of the acquisition and use of the property;

(e)

the marketvalue of the property;

(d) the extent of direct state investment and subsidy in the acquisition and beneficia1 capital improvement of theproperty; and
(e)

the purposeoftheexpropriation.

(4) For the purposes of this section-

(a> the publicinterestincludesthenation’scommitmentto
land reform,and to
reforms to bring about equitable access to all South Africa’s natural resources;
and

(6)

property is not limited to land.

(5) The state must take reasonable legislative and other measures, within its available
resources, to foster conditions which enabie citizens
to gain access to land on an equitable
basis.
(6) A person or community whose tenure of land is Iegally insecure as a result of past
racially discriminatory laws or practices is entitled, to the extent provided by an Actof Parliament, either to tenure which is legally secure or to comparable redress.
( 7 ) A person or community dispossessed of property after 19 June 1913 as a result of
past racially discriminatory laws or practices
is entitled, to the extent provided by an Act of
Parliament, either to restitution of that property or to equitable redress.
(8) No provision of this section may impede the state from taking legislative and other
measures to achieve land, water andrelated reform, in order to redress the results of past racial
discrimination, provided that any departure from the provisions of this section is in accordance
with the provisionsof section 36 (1).

(9) Parliament must enact thelegislation referred to in subsection (6).

(Issue No 32)

1253

SS.

26 - 28

STATUTES OF THE REPUBLIC OF SOUTH AFRICA-CONSTITUTIONAL
LAW
Constitution of the Republic of South Afiica Act,
No. 108 of1996

26. Housing.-( 1)

SS.

26 - 28

Everyone has the right to haveaccess to adequate housing.

(2) The state must take reasonable legislative and other measures,
resources, to achieve the
progressive realisation of this right.

within its available

(3) No one may be evicted from their home, or have their home demolished, without
an order of court made after considering all the relevant circumstances. No legislation may
permit arbitrary evictions.
27. Health care, food, water and social security.-(1)
access t o -

Everyone has the right to have

(a) health care services, including reproductive health care;
(b)

sufficientfoodandwater;

and

(c)

socialsecurity,including,
if theyareunabletosupportthemselvesandtheir
dependants, appropriatc social assistance.

(2) The state must take reaso1:able legislative and other measures, within
resources, to achieve the
progressive realisaiion of each of these rights.

it3 wailable

(3) No one may be refused emergency medical treatment.
28. Children.-(1)

Every child has the right-

(a)

to a name and a nationality from birth;

(b)

to family care or parental care, or to appropriate alternative care when removed
from the family environment;

(e)

to basic nutrition, shelter, basic health care services and

(4

to be protected from maltreatment, neglect, abuse or degradation;

(e)

to beprotectedfromexploitativelabourpractices;

U,

not to be required or permitted to perform work or provide services that-

social services;

(i) are inappropriate for a person of that child’s age;or

(ii) place at risk the child’s well-being, education, physical or mental health or
spiritual, moral or social development;

(g> not to be detained except as a measure of last resort, in which case, in addition
to the rights a child enjoys under sections 12 and 35, the child m q ’ be detained
only for the, shortest appropriate periodof time, and has the right tobe(i) kept separately from detained persons over the age of l S years; and
(ii) treated in a manner, and kept in conditions, that take account of the child’s
age;
(h)

to have alegalpractitionerassigned
to the child bythestate,andatstateexpense, in civil proceedings affecting the child, if substantial injustice would othenvise result; and

(i)

not to be used directly in armed conflict, and to beprotectedin
conflict.

times of armed

(2) A child’s best interests are of paramount importance in every matter concerning the

child.
(3) In this section “child” means a person under the age of 18 years.

(Issue No 32)
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29. Education.--(l) Everyone has the right(a)

to a basic education, including adult basic education; and

(b)

to further education,whichthestate,throughreasonablemeasures,mustmake
progressively available and accessible.

(2) Everyone has the right to receive educationin the official language or languages of
their choice in public educational institutions where that educationis reasonably practicable. In
order to ensure the effective access to, and implementation of, this right, the state must consider all reasonable educational alternatives, including single medium institutions, taking into
account( 4

equity;

(b)

practicability;
and

(e)

the need to redress the results of past racially discriminatory laws and practices.

(3) Everyone has the rightto establish cj.i:d Kaintain, at their own expen%.:,:ndependent
educatiorlal institutions that-

(a)

do not discriminate on the basis of race;

(6)

areregisteredwiththestate;

(c)

maintainstandardsthat
are not inferior tostandardsatcomparablepublic
educational institutions.

and

(4) Subsection (3) does not preclude state subsidies for independent educational insti-

tutions.
30. Language and culture.-Everyone
has the right to use the language and to partici-.
pate in the cultural life of their choice, but no one exercising these rights may do so in a manner inconsistent with any provisionof the Bill of Rights.
31. Cultural, religiousandlinguisticcommunities.--(l)
Persons belonging to a CUItural, religious or linguistic community may not be denied the right, with other members
of
that community-

(a)

to enjoy their culture, practise their religion and use their language; and

(h)

to form,joinandmaintaincultural,religious
other organs of civil society.

and linguisticassociations

and

(2) The rights in subsection (1) may not be exercised in a manner inconsistent with any
provision of the Bill of Rights.

*32. Access to information.-( 1) Everyone has the right of access to-

(a) anyinformation held bythestate; and
(6)

anyinformationthat
is heldby another person andthat
exercise or protection of any rights.

is requiredfor

(2) National legislation must be enacted to give effect to this right, and may provide
for reasonable measures to alleviate the administrative
and financial burden on the state.

* Sub-s. (1) deemed to read as set out in item 23 (2) (a) of Sch 6 until the legislation envisaged in sub-s. (2) is
enacted. See Sch 6 item 23 (1) for enactment provisions and item 23 ( 3 ) for lapsing provisions.
(Issue No 32)
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*33. Just administrative action.-(1) Everyone has the right to administrative
that is lawful, reasonable and procedurally fair.

action1

(2) Everyone whose rights have been adversely affected by administrative action has;
the right tobe given written reasons.
(3) National legislation must be enacted to give effect to these rights,
and must-

(a)

provide for the review of administrative action by a court or, where appropriate,,
an independentand impartial tribunal;

(6)

impose a duty on the state to give effect to the rights in subsections (1) and (2);
and

(c)

promote an efficientadministration.

34. Access to courts.-Everyone has the right to have any dispute that can be resolved.
by the application of law decided in a fair public hearing Lefcre a court or, where appropriate,,
another icdepi:ndent and impartial tribunal or forum.
35.Arrested,
detained and accused persons.-(i)
allegedly committing an offencehas the right-

(a)

toremainsilent;

(b)

tobeinformed

Everyone who isarrestedfor

promptly-

(i) of the right to remain silent; and
(ii) of the consequences of not remaining silent;
(c)

not to be compelled to make any confession or admission that could be used in!
evidence against that person;

(d) to be brought before a court as soon as reasonably possible, but not later than(i) 48 hours after the arrest; or
(ii) the end of the first court day afterthe expiry of the 48 hours, if the 48 hours,
expire outside ordinary court hours or on a day which is not an ordinary
court day;
(e)

at the first court appearance after being arrested,to be charged or to be informed
of the reason forthe detention to continue, or to be released;
and

cf)

to be releasedfromdetention
reasonable conditions.

if theinterests

of justice permit,subject

tal

(2) Everyone who is detained, including every sentenced prisoner,has the right(a)

to be informed promptly of the reason for being detained;

(b)

to choose, and to consult with, a legal practitioner, and
right promptly;

(c)

to have a legal practitioner assigned to the detained person by the state and al.
state expense, if substantial injusticewould otherwise result, and to be informed.
of this right promptly;

to be informed ofthis,

(d) to challenge the lawfulness of the detention in person before a court and, ifthe:
detention is unlawful, to be released;

* Sub-ss. (1) and (2) deemed to read as set outin item 23 (2) ( b )of Sch 6 until the legislation envisaged insub-s. (3) is
enacted. See Sch6 item 23 (1) for enactment provisions and item 23 (3) for lapsing provisions.
(Issue NO 36 -Supplementary)
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(e)

to conditions of detention thatare consistent withhumandignity,including
at
least exercise and the provision, at state expense, of adequate accommodation,
nutrition, reading material and medical treatment; and

u>

to communicate with, and be visited by, that person's(i) spouse or partner;
(ii) next of kin;
(iii) chosen religious counsellor; and
(iv) chosen medical practitioner.

(3) Every accused person has a right to a fair trial, which includes the right-

(a)

to be informed of the charge with sufficient detail to answer it;

(b)

to have adequate time and facilities to prepare a defence;

(c)

to a public trial before an ordinary court;

(d)

to have ileir trial begin and conclude without unreason:!ble delay;

(e)

to be present, v. hen being tried;

u>

to choose, and be represented by, a legal practitioner, and to be informed of this
right promptly;

(g)

to havea legal practitioner assigned to theaccused person by thestateandat
state expense, if substantial injustice would otherwise result, and to be informed
of this right promptly;

(h)

to be presumed innocent, to remain silent, and not to testify during the proceedings;

(i)

toadduceandchallengeevidence;

(j)

not to be compelled to give self-incriminating evidence;

(kj

to be tried in a language that the accused person understands or,
practicable, to have the proceedings interpreted in that language;

(I)

not to be convicted for an act or omission that was not an offence under either
national or international law at the time it was committed or omitted;

(m)

not to be tried for an offence in respect of an act or omission forwhich that
person has previously been either acquitted or convicted;

(n)

to the benefit of the least severe of the prescribed punishments if the prescribed
punishnent h r :he offence has been chmged between the time that the offence
was committed and the time of sentencing;and

(0)

of appeal to, or review by, a higher court,

if that is not

(4) Whenever this section requires information to be given to a person, that information must be given in a language that the person understands.
( 5 ) Evidence obtained in a manner that violates any right in the Rill of Rights must be
excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration ofjustice.

36. Limitation of rights.-(1)
The rights in the Bill of Rights may be limited only in
terms of law of general application to the extent that the limitation is reasonable and justifiable
in an open and democratic society based on human dignity, equality and freedom, taking into
account all relevant factors, including-

(a) the nature of the right;

(Issue No 32)
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the importance of the purpose of the limitation;

(c)

the nature and extent of the limitation;
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(d) the relation between the limitation and its purpose; and
(e)

lessrestrictivemeans to achievethepurpose.

(2) Except as provided in subsection (1) or in any other provision of the Constitution,
no law may limit any right entrenchedin the Bill of Rights.
37. States of emergency.-(1) A state of emergency may be declared only in terms of
an Act of Parliament, and only when-

(a)

the life of the nation is threatened by war, invasion, general insurrection, disorder, natural disaster or other public emergency; and

(b)

the declaration is necessary to restore peace and order.

(2) A declaration of a state of emergency, and any legislation enacted cr other action
taken in consequenceof that declaration, may be effective only---

(a)

prospectively;
and

(b)

for no more than 21 days from the date of the declaration, unless the National
Assembly resolves to extend the declaration.The Assembly may extend a declaration of a state of emergency for no more than three monthsat a time. The first
extension of the state of emergency must beby a resolution adopted with a supporting vote of a majority of the members of the Assembly. Any subsequent
extension must be by a resolution adopted with a supporting vote of at least 60
per cent of the members of the Assembly. A resolution in terms of this paragraph may be adopted only following a public debate
in the Assembly.

(3) Any competent court may decide on the validity of-

(a)

a declaration of a state of emergency;

(b)

any extension of a declaration of a state of emergency; or

(c)

any legislation enacted, or other action taken, in consequence of a declaration of
a stateof emergency.

(4) Any legislation enacted in consequence of a declaration of a state of emergency
may derogate from theBill of Rights only to the extent that(u)

the derogation is strictly required by the emergency; and

(6)

the legislation(i) is consistentwiththeRepublic’sobligationsunderinternational
applicable to statesof emergency;

law

(ii) conforms to subsection (5); and
(iii) is published in thenational GovernmentGazette
possible after being enacted.

as soonasreasonably

( 5 ) No Act of Parliament that authorises a declaration of a stale of emergency, and no
legislation enacted orother actiontaken in consequence of adeclaration,maypermit
or
authorise-

(a)

indemnifying the state, or any person, in respect of any unlawful act;

(b)

anyderogationfromthissection;

(e)

anyderogationfroma
section mentioned in column 1 of theTable of NonDerogable Rights, to the extent indicated opposite that section in colamn 3 of
the Table.
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Table of Non-Derogable Rights

2
Section Title

I

Section Number

3
Extent to which the right is protected

9

Equality

10

Human Dignity

With respect to unfair discrimination :solely on
the grounds of race, colour, ethnic or social
origin, sex, religion or language
Entirely

11

Life

Entirely

12

FreedomandSecurity
of the person

With respect to subsections (1)
(2) (c>.

13

Slavery,servitudeand
forced labour

With respect to slavery and servitude

L ;i

Children

(d)
and ( e ) and

With respect to:
subsection (1) (d)
and (e);
- therights
in subparagraphs (i) and(ii)of
subsection (1) (g); and
- subsection 1 ( i ) in respect of children of 15
years and younger
-

35

Arrested, detained and
accused persons

With respect to:
- subsections (1) (a),(b) and (c) and (2) (6);
- the rights in paragraphs (a) to ( I ) ) of subsection (3), excluding paragraph (4
- subsection (4); and
- subsection ( 5 ) with respect to the exclusion
ofevidence if theadmission of that evidence would render the trial unfair.

(6) Whenever anyone is detained without trialin consequence of a derogation of rights
resulting from a declaration of a state of emergency, the following conditions must be obAn adult family member or friend of the detainee must be contacted as soon as
reasonably possible, and informed that the person has been detained.
A notice must be published in the national Government Gazette within five days
of the person being detained, stating the detainee's name and place of detention
and referring to the emergency measure in terms of which that person has been
detained.
The detainee must be allowed to choose, and be visited at any reasonable time
by, a medical practitioner.
The detainee must be allowed to choose, and be visited at any reasonable time
by, a legal representative.
A court must review the detention as soon as reasonably possible, but no later
than 10 days after the date the person was detained, and the court must release
the detainee unless it is necessary to continue the detention to restore peace and
order.
A detainee who is not released in terms of a review under paragraph (e),or who
is-not released in terms of a review under this paragraph, may apply to a court
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for a further review of the detention at any time after 10 days have passed since
the previous review, and the court must release the detainee unless it is still necessary to continue the detention to restore peace and order.

(g)

The detainee must beallowed to appear in personbeforeany court considering
the detention, to be represented by a legal practitioner at those hearings, and to
make representations against continued detention.

(h)

The statemustpresent
written reasonstothecourttojustifythe
(continued
detention of the detainee, and must give a copy of those reasonsto the detainee
at least two days before the court reviews the detention.

(7) If a court releases a detainee, that person may not be detained again on the
grounds unless the state first shows a court good cause for re-detaining
that person.

same

(8) Subsections (5) and (7) do not apply to persons who are not South African citizens
and who air: deiaineti in consequence of an international armed conflict. Instead, the state must
compiy 5 iith the standards birding on the Republic mder international humanitarim iaw in
respect of thc det-ntion of such persons.
38. Enforcement of rights.-Anyone
listed in this section has the right to approach a
competent court, alleging that a right
in the Bill of Rights has been infringed or threatened, and
the court may grant appropriate relief, including a declarationof rights. The persons who may
approach a courtare(a)

anyoneacting in their own interest;

(6)

anyone acting on behalf of another person who cannot actin their own name;

(c)

anyone acting as a member of, or in the interest of, a group or class of persons;

(d) anyoneacting in the public interest; and
(e)

an association acting in the interest ofits members.

39. Interpretation of Bill of Rights.-(1) When
tribunal or fomm-

interpreting the Bill of Rights, a court,

(a)

must promote the values that underlie an open and democratic society based
human dignity, equality and freedom;

(b)

mustconsiderinternational law; and

(e>

mayconsiderforeign

on

law.

(2) When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the
Bill of Rights.
(3) The Bill of Rights does not deny the existence of any other rights or free,doms that
are recognised or conferred by common law, customary
law or legislation, to the extent that
they are consistent with the Bill.

CHAPTER 3
CO-OPERATIVE GOVERNMENT

40. Government of the Republic.--(l) In the Republic, government is constituted as
national, provincial and local spheres of government which are distinctive, interdependent and
interrelated.
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(2) All spheres of government must observe and adhere to the principles in this Chapter and must conduct theiractivities within the parameters that the Chapter provides.
41. Principles of co-operative
government
and
intergovernmental
(I) All spheres of governmentand all organs of state withineach sphere must-

relations.-

,

preserve the peace, nationalunity and the indivisibilityof the Republic;
secure thewell-being of the peopleof the Republic;
provideeffective,transparent,accountable
Republic as a whole;

and coherentgovernmentforthe

be loyal to the Constitution,the Republic and its people;
respect the constitutional status, institutions, powers and functions of government in the other spheres;
not assume any power or function except those conferred on them in terms of
the Constitution;
exercis.; their po~.z.ersand perform their functicrnsin a manner th;t does not
encroach on the geographical, functional or institutional iniegrity of government
in another sphere;and
co-operate with one another in mutual trust and good faithbyfostering friendly relations;
assisting and supporting one another;
informing one anoth’er of, and consulting one another on, matters of common interest;
co-ordinating their actions andlegislation with one another;
adhering to agreed procedures; and
avoiding legal proceedings against one another.

(2) An Actof Parliament must-

(a)

establish or provide for structuresandinstitutionstopromoteandfacilitate
intergovernmental relations; and

(b)

provideforappropriatemechanisms
intergovernmental disputes.

and procedurestofacilitatesettlement

of

(3) An organ of state involved in an intergovernmental dispute must make every reasonable effort to settle the dispute by means of mechanisms and procedures provided for that
purpose, and must exhaust all other remedies before it zpproaches a court to reso!ve the dispute.

(4) If a court is not satisfied that the requirements of subsection (3) have been met, it
may refer a dispute backto the organs of state involved.

CHAPTER 4
PARLIAMENT

42. Composition of Parliament.-(1) Parliament
(a)

theNationalAssembly;and

(h)

the NationalCouncilofProvinces.

consists of-

(2) The National Assembly and the National Council of Provinces participate
legislative process in the manner set out in the Constitution.
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(3) The National Assembly is elected to represent the people and to ensure government
by the people under the Constitution. It does this by choosing the President,
by providing a
national forum for public consideration of
issues, by passing legislation andby scrutinizing
and overseeing executive action.

(4) The National Council of Provinces represents the provinces to ensure that provincial interests are taken into account in the national sphere of government. It does this mainly
by participating in the national legislative process andby providing a national forum for public
consideration of issues affecting the provinces.

( 5 ) The President may summon Parliament
conduct special business.

to an extraordinary sitting at any time to

(6) The seat of Parliament is Cape Town, but an Act of Parliament enacted in accordance with section 76(1) and ( 5 ) may determine that the seatof Parliament is elsewhere.
43. Legislative authority of thc Republic.-In

the Republic, the legislative authority-

(a)

of thenation~il. :,her?3f
section 44;

(0)

of the provincial sphere of government isvested in the provincial legislatures,
as set out in section 104; and

(e)

of the local sphere of government is vested in the Municipal Councils, as set out
in section 156.

government is vested in Pa~iiarnent,asset

out in

44. National legislative authority.41) The national legislative authority as vested in,
Parliament-

(a)

confers on the National Assembly the power-

(i) to amend the Constitution;
(ii) to pass legislation with regard to any matter, including a matter within a
functional area listed in Schedule 4, but excluding, subject to subsection
(2), a matter within a functional area listed in Schedule 5 ; and
(iii) to assignany of itslegislativepowers,exceptthepowertoamendthe
Constitution, tc anylegislativebodyinanothersphere
of government;
and

(E)

confers on the National Council of Provinces the power-.
(i) to participate in amending the Constitution in accordance with :section 74;
(ii) to pass, in accordance with section 76, legislation with regard to any matter
within a functional area listed in Schedule 4 and any other matter required
by the Constitution to be passed in accordance with section 76; and
(iii) to consider, in accordance with section 75, any other legislation passed by
the National Assembly.

(2) Parliament may intervene, by passing legislation in accordance with section 76 (l),
with regard to a matter falling within a functional area listed in Schedule 5 , when it is necessary(a)

to maintainnationalsecurity;

(b)

tomaintaineconomicunity;

(c)

to maintainessentialnationalstandards;

(6) to establish minimum standards required for the rendering of services; or
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topreventunreasonableactiontaken
by aprovince which is prejudicial to the
interests of another province orto the country as awhole.

(3) Legislation with regard to a matter that is reasonably necessary for, or incidental to,
the effective exercise of a power concerning any matterlisted in Schedule 4 is, for all purposes,
legislation with regard to a matter listedin Schedule 4.
(4) When exercising its legislative authority, Parliament is bound only by the Constitution, and must act in accordancewith, and within the limits of, the Constitution.

45. Joint rules and orders and jointcommittees.-( 1) The National Assembly and the
National Council of Provinces must establish a joint rules committee to make rules and orders
concerning the joint business of the Assembly and Council, including rules and
orders-

(a)

to determineprocedures to facilitate the legislativeprocess,includingsettinga
time limit for completing any stepin the process;

(b)

to establish joint committees composed of representatives from hs!h the Asszmbly and the Council t 3 cmsider and ri:polt on Bills m5-isaged in sections 74 m d
75 that are referred tti such a committee;

(c)

to establish a joint committee to review the Constitution at least annually; and

(d)

to regulatethebusiness of(i) the joint rules committee;
(ii) the Mediation Committee;
(iii) the constitutional review committee; and
(iv) any joint committees established in terms of paragraph (b).

(2) Cabinet members, members of the National Assembly and delegates to the National
Council of Provinces have the same privileges and immunities before a joint committee of the
Assembly and the Council as they have before the Assembly or the Council.
THE NATIONAL ASSEMBLY
46. Composition and election.-(1) Subject to Schedule6A, the NationalAssembly
consists of no fewer than 350 and no more than 400 women and men elected as members in
terms of an electoral system that-

(a)

is prescribed by nationallegislation;

(0) is based onthe national common voters roll;
(c)

provides for a minimum voting age of 18 years; and

(d)

results, in general, in proportionalrepresentation.
[Sub-s. (1) mended by s. 1 of Act No. 2 of 2003.1

(2) An Act of Parliament must provide a formula for determining the number of members of the National Assembly.

47. Membership.-( 1) Every citizen who is qualified to vote for the National Assembly
is eligible to be a member of the Assembly, except-

(a)

anyone who is appointed by, or is in the service of, the state and receives remuneration for that appointment or service, other than(i) the President. Deputy President, Ministers and Deputy Ministers; and
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(ii) other office-bearers whose functions are compatible with the functions of a
member of the Assembly, and have been declared compatible with those
functions by national legislation;
of Provinces or members of a

(b)

permanentdelegatesto
the NationalCouncil
provincial legislature or a Municipal Council;

(c)

unrehabilitated
insolvents;

(d)

anyone declared to be of unsound mind by a court of the Republic; or

(e)

anyonewho,afterthissection
took effect,isconvicted of anoffenceandsentenced to more than 12 months imprisonment without the option of a fine, either
in the Republic, or outside the Republic if the conduct constituting the offence
would have beenan offence in the Republic, butno one may be regarded as
having been sentenced until an appeal against the conviction
or sentence has
been determined, or until the time for an appeal has expired. A disqualification
under this paragraph ends fiveyears after the sentence hasbeen completed.

( 2 ) A person who is nos Aigible to be a member of the National Acsembly in terms of
;ubvction (1) ( a ) or (6) may be a candidate for the: Assembly, subject to any limits or :or,ditions established by national legislation.

(3) A person loses membership of the National Assembly if that personceases to be eligible; or
is absent from the Assembly without permissionin circumstances for which the
rules and orders of the Assembly prescribe lossof membership; or
ceases to be a member of the party that nominated that person as a member of
the Assembly, unless that member has become a member of another party in accordance with Schedule 6A.
[Sub-s. (3) substituted by s. 2 of Act No. 2 of 2003.1

(4) Vacancies in the National Assembly must be filledin terms of national legislation.
(Sub-s. (4) suspended until second election of National Assembly. See Sch. 6 item 6 (4).)

48. Oath or affirmation.-Before members of the National Assembly begin to perform
their functions in the Assembly, they must swear or affirm faithfulness to the Republic
and
obedience to the Constitution. in accordance with Schedule 2.
49. Duration of National Assembly.-(
of five years.

I ) The National Assembly is elected for a term

(2) If the National Assembly is dissolved in terms of section 50, or when its term expires, the President,by proclamation must call and set dates for an election, which must be held
within 90 days of the date the Assembly was dissolved or its term expired. A proclamation
calling and setting dates for an election may be issued before or after the expiry of the term of
the National Assembly.
[ S u b s (2) substituted by s. I of Act No. 2 of 1999.1

(3) If the result of an election of the National Assembly is not declared within the period established in terms of section 190, or if an election is set aside by a court, the President,
by proclamation, must call and set dates for another election, which must be held within 90
days of the expiry of that period or of the date on which the election was set aside.
(4) The National Assembly remains competent to function from the time it is dissolved
or its term expires, until the day before the first day of polling for the next Assembly.
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50. Dissolution of National Assembly before expiry of its term.-(1) The President
must dissolve the National Assemblyif( a ) the Assembly has adopted a resolution to dissolve with a supporting vote of a
majority of its members; and
( b ) three years have passed since the Assembly was elected.
(Sub-s. (1) suspended until 30 April 1999. See Sch6 item 6 ( 2 ) . )
(2) The Acting President must dissolve the National Assembly
if( a ) there is a vacancy in the office of President; and
(b) theAssemblyfailstoelect
a new Presidentwithin 30 daysafterthevacancy
occurred.
51. Sittings and recess periods.-(1) After an election, the first sitting of the National
Assembly must take placeat a time and on a date determined by the Chief Justice, butnot more
than 14 days afterthe election result has been declared. The Assemblymay determine the time
and duratio-i of its other sittingsand its recess periods.
'

[Sub-s. (1) substituted by s. 1 of Act No. 34 of 2001 .]

(2) The President may summon the National Assembly to an extraordinary sitting
any time to conduct special business.

at

(3) Sittings of the National Assembly are permitted at places other thanthe seat of Parliament only on the grounds of public interest, security or convenience, and if provided for in
the rules and orders of the Assembly.

52. Speaker and Deputy Speaker.-(1) At the first sitting after its election, or when
necessary to fill a vacancy, the National Assembly must elect a Speaker and a Deputy Speaker
from among its members.
(2) The Chief Justice must preside over the election of a Speaker, or designate another
judge to do so. The Speaker presides overthe election of a Deputy Speaker.
[Sub-s. (2) Substituted by S. 2 of Act NO. 34 Of 2001.]

(3) The procedure set outin Part Aof Schedule 3 applies to the electionof the Speaker
and the Deputy Speaker.
(4) The National Assembly may remove the Speaker or Deputy Speaker from officeby
resolution. A majorityof the members of the Assembly must be present when the resolution is
adopted.

(5) In terns of its rdes and orders, the National Assembly may elect from among its
members other presiding officers to assistthe Speaker and the Deputy Speaker.

53. Decisions.-( 1) Except where the Constitution provides otherwise(a)

(6)
(c)

a majority of the members of the National Assembly must be present before
a
vote may be taken on a Bill or an amendment to a Bill;
at least one third of the members must be present before a vote may be taken on
any other question beforethe Assembly; and
all questions before the Assembly are decided by a majority of the votes cast.

(2) The member of the National Assembly presiding at a meeting of the Assembly has
no deliberative vote,but( a ) must cast a deciding vote when there is an equal number of votes on each side
of a question;and
(b) may cast a deliberative vote when a question must be decided with a supporting
vote of at leasttwo thirds of the members of the Assembly.
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54. Rights of certain Cabinet members and Deputy Ministers in the National Assembly.-The President, and any member of the Cabinet or any Deputy Ministerwho is not a
member of the National Assembly,may, subject to the rulesand orders of the Assembly, attend
and speak in the Assembly,but may not vote.
[S. 54 substituted by s. 3 of Act No. 34 of 2001.I
55. Powers of National Assembly.-(1)In
tional Assembly may-

exercising its legislativepower,the

(a)

consider, pass, amend or reject any legislation before the Assembly; and

(b)

initiate or prepare legislation, except money Bills.

Na-

(2) The National Assembly must provide for mechanisms-

(a)

to ensure that all executive organs of state in the national sphere of government
are accountable to it; and

(b)

to maintain oxmight of(i) the exerciqe of national executive authority, including the implementation
of legislation; and
(ii) any organ of state.

56. Evidence o r information before National Assembly.-The
any of its committeesmay-

National Assembly or

(a)

summon any person to appear before it to give evidence on oath or affirmation,
or to produce documents;

(6)
(c)

require any person or institution to report to it;
compel,interms of nationallegislationortherulesandorders,anypersonor
institution to comply with a summons or requirement in terms of paragraph ( a )
or (b);and

(d) receive petitions, representations or submissions from any interested persons or
institutions.

57. Internal arrangements, proceedings and procedures of National
(1) The National Assembly may-

Assembly.-

(a)

determine and control its internalarrangements,proceedingsandprocedures;
and

(b)

make rules and orders concerning its business, with due regard to representative
and participatory democracy, accountability, transparency and public involvement.

(2) The rules and ordersof the National Assemblymust provide forand duration of

(a)

theestablishment,composition,powers,functions,procedures
its committees;

(b)

theparticipation in theproceedings of theAssembly and its committees of
minority parties represented in the Assembly, in a manner consistent with democracy;

(c)

financial and administrative assistance to eachpartyrepresented in theAssembly in proportion to its representation, to enable the party and its leader to perform their functionsin the Assembly effectively;and

(4 the recognition of the leader of the largest opposition party in the Assembly as
the Leader of the
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Cabinet members, DeputyMinistersand
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members of the National

(a)

havefreedom of speech in theAssembly andin its committees,subjectto
rules and orders; and

(b)

are not liable to civil or criminal proceedings, arrest, imprisonment or damages
for(i) anything that they have said in, produced before
sembly or anyof its committees; or

or submitted to the

its

As-

(ii) anything revealed as a result of anything that they have said in, produced
before or submitted to the Assembly any
or of its committees.

(2) Other privileges and immunities of the National Assembly, Cabinet members
members of the Assembly may be prescribed by national legislation.

and

(3) Salaries, allowances and benefits payable to members of the National Assembly are
a direct charge againstthe Naticnal Revenue Fund.
IS.58 m m r i e d by s. 4 of Act No.34.d2001.]

59. Public access to and involvement in National Assembly.-(I)
sembly must-

The National As-

(a)

facilitatepublicinvolvement in thelegislative and otherprocesses of theAssembly and its committees; and

(b)

conductitsbusiness in anopenmanner, and hold its sittings, and thoseof its
committees, in public, but reasonable measuresmay be taken(i) to regulate public access, including access
and its committees; and

of the media, to the Assembly

(ii)toprovidefor
the searchingofanypersonand,
refusal of entry to, or the removal of,
any person.

where appropriate, the

(2) The National Assembly may not exclude the public, including the media, from a
sitting of a committee unless it is reasonable and justifiable to doso in an open and democratic
society.
NATIONAL COUNCIL. OF PROVINCES

60. Composition of National Council.-(I) The NationalCouncil of Provinces is
composed of a single delegation from each province consisting
of ten delegates.
(2) The ten delegates are(a)

fourspecialdelegatesconsisting of(i) the Premier of the province or, if the Premier is not available, any member
of the provincial legislature designated by the Premier either generally or
for any specific business before the National Council
of Provinces; and
(ii) three other special delegates; and

(6)

six permanent delegates appointed in terms of section 61 (2).

(3) The Premier of a province, or if the Premier is not available, a member of the
province’s delegation designated by the Premier, heads the delegation.
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61. A4110cationof delegates.-(I) Parties represented in a provincial legislature are entitled to delegates in the province’s delegation in accordance with the formula set out in Part B
of Schedule 3.
(2) (a) A provincial legislature must, within 30 days after the result of an election of
that legislature is declared(i) detemline, in accordance with national legislation, how many of each party’s
delegates are to be permanent delegates and how many are to be special delegates; and
(ii) appoint the permanent delegates in accordance with the nominationsof the parties.
(b) If the composition of a provincial legislature is changed on account of changes of
party membership, mergers between parties, subdivision of parties or subdivision and merger
of parties within that legislature, it must within 30 days after such change(i) determine, in accordance with the national legislation referred to in paragraph
(a), how many of each party’s delegates are to be permanent delegates and how
many are to be special delegates; and
(ii) appoint the permanent delegates in accordance with the nominations ofthe parties.
[Sub-s. (2) substituted by.% 1 of Act No. 21 of 2002.1

(3) The national legislation envispged in subsection (2) (a) must ensure thy participztion of minority parties in both the permanent and special delegates’ components of the k l e gation in a manner consistent with democracy.
(4) The legislature, with the concurrence of the Premier and the leaders of the parties
entitled to special delegates in the province’s delegation, must designate special delegates, as
required from time to time, from among the members of the legislature.

62. Permanent delegates.-(1) A person nominated as a permanent delegate must be
eligible to be a member of the provincial legislature.
(2) If a person who is a member of a provincial legislature is appointed as a permanent
delegate, that person ceases to be a member of the legislature.
(3) Permanent delegates are appointed for a term that expires(a) immediately before the first sitting of the provincial legislature after its next
election; or
(bj on the day before the appointment of permanent delegates in accordance with
section 61 (2) (b)(ii) takes effect.
[Sub-s. (3) substituted by s. 2 of Act No. 21 of 2002.1

(4) A person ceases to be a permanent delegate if that person(a) ceases to be eligible to be a member of the provincial legislature for any reason
other than being appointed as a permanent delegate;
( b ) becomes a member of the Cabinet;
(c) has lost the confidence of the provincial legislature and is recalled by the party
that nominated that person;
(dj ceases to be a member of the party that nominated that person and is recalled by
that party; or
(e) is absent from the National Council of Provinces without permission in circumstances for which the rules and orders of the Council prescribe loss of office as a
permanent delegate.
(5) Vacancies among the permanent delegates must be filled in terms of national legislation.
(6) Before permanent delegates begin to perform their functions in the National Council of Provinces, they must swear or affirm faithfulness to the Republic and obedience to the
Constitution, in accordance with Schedule 2.

63. Sittings of National Council.-(1) The National Council of Provinces may determine the time and duration of its sittings and its recess periods.
(2) The President may summon the National Council of Provinces to an extraordinary
sitting at any time to conduct special business.
(3) Sittings of the National Council of Provinces are permitted at places other than !.he
seat of Parliament only on the grounds of public interest, security or convenience, and if
provided for in the rules and orders of the Council.
(Issue No 38)

1283

STATUTES OF THE REPUBLIC OF SOUTH AFRICA-CONSTITUTIONAL LAW
SS. 64

Constitution of the Republic of South Africa,
No. 108 of 1996

- 68

SS.

64 - 68

64. Chairperson and Deputy Chairpersons.--(l) The National Council of Provinces
must elect a Chairperson and two
Deputy Chairpersons from among the delegates.

(2) The Chairperson and one of the Deputy Chairpersons are elected from among the
permanent delegates for five yearsunless their terms as delegates expire earlier.
(3) The other Deputy Chairperson is elected for a term of one year, and must be succeeded by a delegate from another province,
so that every province is represented in turn.
(4) The Chief Justice must preside over the election of the Chairperson, or designate
another judge to do so. The Chairperson presides over the election
of the Deputy Chairpersons.
[Sub-s. (4)substituted by s. 5 of Act No. 34 of 2001.]

(5) The procedure set out in Part A of Schedule 3 applies to the election of the Chairperson and theDeputy Chairpersons.
(6) The NationalCouncil
Chairperson from office.

of Provinces may removetheChairpersonoraDeputy

( 7) i n terms of its rules and ordels, the National Council of Provinces may elect from
among the delegates other presiding officers to assist the Chairperson and Deputy Chairpersons.

65. Decisions.-( 1)
(a)

(b)

Except where the Constitution provides otherwise-

each province has one vote, which is cast on behalf of the province by the head
of its delegation; and
all questions before the National Council of Provinces are agreed when at least
five provinces vote in favour of the question.

*(2) An Act of Parliament, enacted in accordance with the procedure established by
either subsection (1) or subsection (2) of section 76, must provide for a uniform procedure in
terms of which provincial legislatures confer authority on their delegations to cast votes on
their behalf.
66. Participation by members of national executive.-( 1) Cabinet members and Deputy Ministers may attend, and may speak in, the National Council of Provinces, but may not
vote.
(2) The National Council of Provinces may require a Cabinet member, a Deputy Minister or an official in the national executive or a provincial executive to attend a meeting of the
Council or a committeeof the Council.

67. Participation by local government representatives.-Not more than ten part-time
representatives designated by organised local government in terms of section 163, to represent
the different categoriesof municipalities, may participate when necessary in the proceedings of
the National Council of Provinces,but may not vote.
68. Powers of National Council.-In
Council of Provinces may(a)

(b)

exercising its legislativepower,theNational

consider,pass,amend,proposeamendments
to orrejectanylegislationbefore
the Council, in accordance with this Chapter; and
initiate or prepare legislation falling within a functional area listed in Schedule4
or other legislation referred to in section 76 (3), but may not initiate or prepare
money Bills.

* See Sch 6 item 21 (5).
(Issue No 36 -Supplementary)
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69. Evidence or information before NationalCouncil.-l%e
Provinces or anyof its committees may-

NationalCouncil

of

(a)

summon any person to appear before it to give evidence on oath or affirmation
or to produce documents;

(b)

require any institution or person to report to it;

(c)

compel, in terms of national legislation or the rules and orders,any person or
institution to comply with a summons or requirement in terms of paragraph (a)
or ( b ) ;and

(d) receive petitions, representations or submissions from any

interested persons or

institutions.
70. Internal arrangements, proceedings andprocedures
(1) The National Council of Provinces may-

of National Council.-

(a)

determine and controlits
and

(b)

mak: rule? and orders concerning its business, with dut regard to representative
and
participatory
democracy,
accountability,
transparency
and
public
involvement.

internal arrangements,proceedingsandprocedures;

(2) The rules and orders of the National Councilof Provinces must provide for-

of

(a)

the establishment,composition,powers,functions,proceduresandduration
its committees;

(b)

the participation of all the provinces in its proceedings in a manner consistent
with democracy; and

(e)

the participation in the proceedings
of the Council and its committees of minority parties represented in the Council, in a manner consistent with democracy,
whenever a matteris to be decidedin accordance with section75.

71. Privilege.41) Delegates to the National Council
ferred to in sections 66 and67-

of Provinces and the persons re-

(a)

have freedom of speech in the Council and in its committees, subject to its rules
and orders; and

(b)

are not liable to civil or criminal proceedings, arrest, imprisonment or damages
for(i) znythingthattheyhavesaid
in, producedbefore
Council or any of its committees; or

or submittedtothe

(ii) anything revealed as a result of anything that they have said in, produced
before or submitted to theCouncil or any of its committees.

(2) Other privileges and immunities of the National Council of Provinces, delegates to
theCouncilandpersonsreferred
to in sections66and 67 maybeprescribedbynational
legislation.
(3) Salaries, allowances and benefits payable to permanent members
of the National
Council of Provinces are a direct charge against the National Revenue Fund.
72. Public access to and involvement in National Council.-(1)
of Provinces must(a)

(Issue No 32)
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conduct its business i n anopen manner. andhold its sittings, andthoseof
its
committees, in public, but reasonable measures may betaken(i) to regulate public access, including access of the media, to the Council and
its committees; and
(ii) to providefor the searching ofanyperson
and, where appropriate, the
refusal of entry to, or the removal of, any person.

(2) The National Council of Provinces maynot excludethepublic,includingthe
media. from a sitting of a committee unless it is reasonable and justifiable to do so in an open
and democratic society.
NATIONAL LEGISLATIVE PROCESS

73. A11 Bills.-(l)

Any Bill may be introduced in the National Assembly.

(2) Only a Cabinet member or a Deputy Minister, or a member or committee of the
NationalAssembly, may introduce a Bill in theAssembly, but only the Cabinelmember
responsible for national financial matters may introduce the foliowing Bjlls i n the 4ssembly:
( a ) a money Bill; or
( b ) a Bill which provides for legislation envisaged in section 214.
[Sub-s. (2) substituted by s. 1 ( a )of Act No. 61 of 2001 .I

(3) A Bill referred to in section 76 (3), except a Bill referred to in subsection (2) ( a ) or
(h) of this section, may be introduced in the National Council of Provinces.
[Suh-s. (3) substituted by s. I (b)of Act No. 61 of 2001 .]

(4) Only a member or committee of the National Council of Provinces may introduce a
Bill in the Council.

( 5 ) A Bill passed by the National Assembly must be referred to the National Council of
Provinces if it must be considered by the Council. A Bill passed by the Council must be referred to the Assembly.
74. Bills amending the Constitution.-(1) Section I and this subsection may be arnended by a Bill passed by(a) the National Assembly, with a supporting vote of at least 75 per cent of its rnembers; and
( b ) the National Council of Provinces, with a supporting vote of at least six provinces.
(2) Chapter 2 may be amended by a Bill passed by( a ) theNationalAssembly,
with a supportingvote of at least two thirds of its
members; and
(/I)
theNational Council of Provinces, with a supporting vote of at least six provinces.
(3) Any other provision of the Constitution may be amended by a Bill passed( a ) bythe NationalAssembly, with a supportingvote of at least two thirds of its
members; and
(0) also by the National Council of Provinces, with a supporting vote of at least six
provinces, if the amendment(i) relates to a matter that affects the Council;
(ii) alters provincial boundaries. powers, functions or institutions; or
(iii) amends a provision that deals specifically with a provincial matter.
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(4) A Bill amending the Constitution may not include provisions other than constitutional amendments and matters connected with the amendments.
(5) At least 30 days before a Bill amending the Constitution is introduced in terms of
section 73 (2), the person or committee intending to introduce the Bill must(u)

publishinthenational
Government Gazette, and in accordancewiththerules
and orders of the National Assembly,particulars of the proposed amendment for
public comment;

(E)

submit, in accordance with the rules and orders of the Assembly, those particulars to the provincial legislatures for their views; and

(c)

submit, in accordance with therulesandordersoftheNationalCouncilof
Provinces, those particulars to the Council for a public debate, if the proposed
amendment is not an amendment that is required to be passed by the Council.

(6) When a Bill amending the Constitution is introduced, the person or committee introducing the Bill must submit any wrieen comments received from the public and the provinc~al Iegishtxes(a)

to the Speaker for tablicg in the National Assembly; and

(E)

in respect of amendmentsreferredto
in subsection ( l ) , (2) or (3) (6), to the
Chairperson of the National Councilof Provinces for tablingin the Council.

( 7 ) A Bill amending the Constitution may not be
sembly within 30 days of-

put to the vote in the National As-

(a)

its introduction, if the Assembly is sitting when the Bill is introduced; or

(b)

its tabling in the Assembly, if the Assembly is in recess when the Bill is introduced.

(8) If a Bill referred to in subsection ( 3 ) (6), or any part of the Bill, concerns only a
specific province or provinces, the National Council of Provinces may not pass the Bill or the
relevant part unless it has been approved by the legislature or legislatures of the province or
provinces concerned.
(9) A Bill amending the Constitution that has been passed by the National Assembly
and, where applicable, by the National Council of Provinces, must be referred to the President
for assent.
75. Grbinarj; QiKs EO: affecthg provinces.-( 1) %%en the Natimal Assembly p m e s
a Bill other than a Bill to which the procedure set out in section 74 or 76 applies, the Bill must
be referred to the National Council of Provinces and dealt with in accordance with the following procedure:

(a)

The Council
must(i) pass the Bill;
(ii) pass the Bill subject to amendments proposed by it; or
(iii) reject the Bill.

(6)

If the Council passes the Bill without proposing amendments, the Bill must be
submitted to the President for assent.

(c)

If the Council rejects the Bill or passes it subject to amendments, the Assembly
must reconsider the Bill, taking into account any amendment proposed by the
Council, and may-

(Issue No 32)
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(i) pass the Bill again, either withor without amendments; or
(ii) decide not to proceed with the Bill.

(6) A Bill passed by the Assembly in terms of paragraph (c) must be submitted to
the President for assent.
(2) When the National Council of Provinces votes on a question in terms of this section, section 65 does not apply; instead-

(a)

each delegate in a provincial delegation has one vote;

(b)

at least one third of the delegates must be present before a vote may be taken on
the question; and

(c)

the question is decided by a majority of the votes cast, but if there isan equal
number of votes oneach side of the question, the delegate presiding must cast a
lleciding vote.

76. Ordinary Bills affectingprovinces.--(l) WhentheNationalAssemblypassesa
Bill referred toin subsection (3), (4) or ( 5 ) , the Bill must be referred to the National Council of
Provinces and dealt with in accordance with the following procedure:
(a)

TheCouncil must(i) pass the Bill;
(ii) pass an amended Bill; or
(iii) reject the Bill.

(b)

If the Council passes the Bill without amendment, the
the President for assent.

Bill must be submitted to

(c)

If the Council passes an amended Bill, the amended Bill must be referred to the
Assembly, and if the Assemblypasses the amended Bill, it must be submitted to
the President for assent.

(d) If the Council rejects the Bill, or

if the Assembly refuses to pass
an amended
Bill referred to it in terms of paragraph (c), the Bill and, where applicable, also
the amended Bill, must be
referred to the Mediation Committee, which may
agree on(i) the Bill as passed by the Assembly;
(ii) the amended Bill as passed by the Council; or

(iii) another version of the Bill.
(e)

IftheMediationCommittee
is unabletoagreewithin
30 days of theBill’s
referral to it, the Bill lapses unless the Assembly again passes the Bill, but with
a supporting voteof at least two thirds of its members.

U,

If theMediationCommittee agreeson the Bill as passed by the Assembly, the
Bill must be referred to the Council, and if the Council passes the Bill, the Bill
must be submitted to the President for assent.

(g)

IftheMediationCommittee
agrees on theamended Bill as passedby
the
Council, the Bill must bereferred to the Assembly, andif it is passed by the Assembly, it must be submitted to the President for assent.

(Issue No 32)
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(h)

If the Mediation Committee agrees on another version of the Bill, that version
of the Bill must be referred to both the Assembly and the Council, and if it is
passed by the Assembly and the Council, it must be submitted to the President
for assent.

(i)

If a Bill referred to the Council in terms of paragraph u> or (h) is not passed by
the Council, the Bill lapses unless the Assembly passes the Bill with a supporting vote of at least two thirds of its members.

0') If a Bill referred to the Assembly in terms of paragraph (g) or (h) is not passed
by the Assembly, that Bill lapses, but the Bill as originally passed by the Assembly may again be passed by the Assembly, but with a supporting vote of at
least two thirds of its members.
(k)

ABill passed by the Assembly in terms of paragraph (e), ( i ) or (j) must be
submitted to the President for assent.

(2) When the National Council of Provinces passes a Bill referred to in subsection (3),
the Bill must be refelred to the National Assembly and dealt with in accordance with the
following procedure:
The Assembly must(i) pass the Bill;
(ii) pass an amended Bill; or
(iii) reject the Bill.
A Bill passed by the Assembly in terms of paragraph (a) (i) must be submitted
to the President for assent.
If the Assembly passes an amended Bill, the amended Bill must be referred to
the Council, and if the Council passes the amended Bill, it must be submitted to
the President for assent.
If the Assembly rejects the Bill, or if the Council refuses to pass an amended
Bill referred to it in terms of paragraph (c),the Bill and, where applicable, also
the amended Bill must be referred to the Mediation Committee, which may
agree on(i) the Bill as passed by the Council;

(ii) the amended Bill as passed by the Assembly; or
(iii) another version of the Bill.
If the Mediation Committee is unable to agree within 30 days of the Bill's
referral to it, the Bill lapses.
If the Mediation Committee agrees on the Bill as passed by the Council, the Bill
must be referred to the Assembly, and if the Assembly passes the Bill, the Bill
must be submitted to the President for assent.

If the Mediation Committee agrees on the amended Bill as passed by the Assembly, the Bill must be referred to the Council, and ifit is passed by the
Council. it must be submitted to the Presidentfor assent.

(Issue No 32)
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If the Mediation Committee agrees on another version of the Bill, that version of
the Bill must be referred to both the Council and the Assembly, and if it is
passed by the Council and the Assembly, it must be submitted to the President
for assent.
If a Bill referred to the Assembly in terms of paragraph (f, or (h) is not passed
by the Assembly, the Bill lapses.

(3) A Bill must be dealt with in accordance with the procedure established by either
subsection (1) or subsection (2) if it falls within a functional area listed in Schedule 4 or provides for legislation envisagedin any of the following sections:
(a) Section 65(2);
( b ) section 163;
(cj section 182;
(d) section 195(3) and (4);
(e)
section 196; and
(f,
section 197.

(4) A Bill n u t be de;?lt with in accordance with the procedure established by subsection (1) if it provides fol, kgiciation(a) envisaged in section 44 (2) or 220 (3); or
( h ) envisaged in Chapter 13, andwhich includes any provision affecting the firmcial intercsts of the provincial sphere of government.
[Para. (b)substituted by s. 1 of Act No. 3 of 2003.1

(5) A Bill envisaged in section 42 (6) must be dealt with in accordance with the procedure established by subsection ( l ) , except that(a) when the National Assembly votes on the Bill, the provisions of section 53 (1)
do not apply; instead, the Bill may be passed only if a majority of the members
of the Assembly votein favour of it; and
( b ) if the Bill is referred to the Mediation Committee, the following rules apply:
(i) If the National Assembly considers a Bill envisagedin subsection (1j (8)or
(h), that Bill maybe passed only if a majority of themembers of the
Assembly vote in favour of it.
(ii) If theNational Assembly considersorreconsiders
a Bill envisaged in
subsection (1) (e), ( i ) or ( j ) , that Bill may be passed only if at least two
thirds of the members of the Assembly vote in favour of it.
(6) This section does not apply to money Bills.
77. Money Bills.-( 1) A Bill is a money Bill if it(a) appropriates
money;
(6) imposesnationaltaxes,levies,duties or surcharges;
(c) abolishes or reduces, or grantsexemptionsfrom,any
national taxes,levies,
duties or surcharges; or
(d) authorisesdirectchargesagainsttheNationalRevenueFund,except
a Eiill
envisaged in section 214 authorising direct charges.
(2) A money Bill may not deal with any other matter except( a ) a subordinate matter incidental to the appropriation of money;
(6) the imposition,abolition or reduction of nationaltaxes, levies, dutiesor surcharges;
(c) the granting of exemption from national taxes, levies, duties or surcharges; or
(d) the authorisation of direct charges against the National Revenue Fund.

(3) All money Bills must be considered in accordance with the procedure established
by section 75. An Act of Parliament must provide for a procedure to amend money Bills before
Parliament.
[S. 77 substituted by s. 2 of Act No. 61 of 2001.1
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78. Mediation Committee.-(l) The Mediation Committee consists of(a)

nine members of the National Assembly elected by the Assembly in accordance
with a procedure that is prescribed by the rules and orders of the Assembly and
results in the representation of parties in substantially the same proportion that
the parties are represented in the Assembly; and

(b)

one delegate from each provincial delegation
inces, designated by the delegation.

in theNationalCouncil

of Prov-

(2) The Mediation Committee has agreed on a version of a Bill, or decided a question,
when that version,or one side of the question, is supported by-

(a)

at least five of the representatives of the National Assembly; and

(b)

at least five of the representatives of the National Council of Provinces.

79. Assent to Bills.-(1)
The President must either assent to
and sign a Bill ~asser!irL
terms of this Chapter or, ii the Presideot hzs reservations about the couAtutional1tyof the Bill,
refer it back to the National Assemblyfor reconsideration.

(2) The joint rules andorders must provide for the procedure for the reconsideration of
a Bill by the National Assembly and the participation of the National Council of Provinces in
the process.
(3) The National Council of Provinces must participate in the reconsideration of a Bill
that the President has referred back to the National Assembly
if-

(a)

thePresident’sreservationsabouttheconstitutionalityoftheBill
procedural matter that involves the Council;
or

(b)

section 74 (l), (2) or (3) ( b ) or 76 was applicable in the passing of the Bill.

relate to a

(4) If, after reconsideration, a Bill fully accommodates the President’s reservations, the
President must assent to and sign the Bill;
if not, the President musteither--

(a)

assent to and sign the Bill; or

(b)

refer it to the Constitutional Court for a decision on its constitutionality.

( 5 ) If the Constitutional Court decides that the Bill is constitutional, the President must
assent to andsign it.

80. Application by members of National Assembiy to Constitutional Court.--(1) Members of the National Assembly may apply to the Constitutional Court for an order
declaring that all or part of an Act of Parliamentis unconstitutional.
(2) An application-

(a)

must be supported by at least one third of the members of the National Assembly; and

(b)

must be made within 30 days of the date on which the President assented to and
signed the Act.

(3) The Constitutional Court may order that all or part of an Act that is the subject of
an application in terms of subsection (1) has no force until the Court has decided the application if/
(a)

(h)

i/

theinterests ofjustice requirethis; and
i

the application has a reasonable prospecFof success.
i

i

1
!
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(4) If an application is unsuccessful, and did not have a reasonable prospect of success,
the Constitutional Court may order the applicants to pay costs.

81. Publication of Acts.-A Bill assented to andsignedby the President becomes an
Act of Parliament, must be published promptly, and takes effect when published or on a date
determined in terms of the Act.
82. Safekeeping of Acts of Parliament.-The signed copy of an Act of Parliament is
conclusive evidence of the provisions of that Act and, after publication, must be entrusted ]to
the Constitutional Court for safe-keeping.

CHAPTER 5
THE PRESIDENT AND NATIONAL EXECUTIVE

83. The President.-ThePresident,’.*
is the Head of State and head of the national executive;
( 11
mustuphold,defendand
respect thP Constitution as the supreme law of rhc
Republic; and
(c) promotes the unity of the nation and that which will advance the Republic.
I

,

’

84. Powers and functions of President.-(I) The President has
the powers entrusted
by the Constitution and legislation, including those necessary to perform the functions of Head
of State andhead of the national executive.
(2) The President is responsible for( a ) assenting to and signingBills;
( b ) referring a Bill back to the National Assembly for reconsideration ofthe Bill’s
constitutionality;
(c) referring a Bill to the Constitutional Court for a decision on the Bill’s constitutionality;
t
(d) summoning the NationalAssembly,
theNational
Council of Provinces or
Parliament to an extraordinary sitting to conduct special business;
( e ) making any appointments that the Constitution or legislation requires the President to make, other than as head of the national executive;
01 appointingcommissions of inquiry;
(g) calling a national referendum in terms of an Act of Parliament;
(h)
receiving and recognising foreign diplomatic and consular representatives;
(i)
appointingambassadors,plenipotentiaries,
and diplomatic and consularrepresentatives;
(j)
pardoning or reprievingoffenders and remitting any fines, penalties or forfkitures; and
( k ) conferring honours
[General Note: Honourable tributes instituted in Governtnent Guzette 24155 of 6 December,
2002, Government Gazette 2521 3 of 25 July, 2003 and Govertlment Gazette 25799 of 2
December, 2003.1

*

Until 30 April 1999. s. 84 is deemed to contain s u b s . (3) as set out in Annex B to Sch 6. See Sch 6 ileni 9 (7)
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1) The executive authority of the Republic

(2) The President exercisesthe executive authority, together with the other members of
the Cabinet, by(a)

implementingnationallegislationexcept
Parliament provides otherwise;

(b)
(c)

developingandimplementingnationalpolicy;

where theConstitutionoranAct

of

co-ordinating the functions of state departments and administrations;

(d) preparing and initiatinglegislation;and
(e)

performing any other executive function provided for
national legislation.

in the Constitution or in

86. Election of PresiJent.-( 1) At its first sitting after its election, and whenever necessary to fill a vacancy, the National Assembly must elect a woman or a man from among its
members to be the President.

(2) The Chief Justice must preside over the election of the President, or designate another judge to do so. The procedure set out in Part A of Schedule 3 applies to the election of
the President.
[Sub-s. (2) substituted by s. 6 of Act No. 34 of 2001.1

(3) An election to fill a vacancy in the office of President must be held at a time and on
a date determinedby the Chief Justice,but not more than 30 days after the vacancy occurs.
[Sub-s. (3) substituted by s. 6 of Act No. 34 of 2001.]

87. Assumption of office by President.-When elected President, a person ceases to be
a member of the National Assembly and, within five days, must assume office by swearing or
affirming faithfulness to the Republic and obedience to the Constitution, in accordance with
Schedule 2.
88. Term of office of President.-(I) The President’s term of office begins on assuming office and ends upon a vacancy occurring or when the person next elected President assumes office.
( 2 ) No person may hold office as President for morethan two terms, but when a person
is elected to fill a vacancy in the office of President, the period between that election and the
next election of a President is not regarded
as a term.

89. Removal of President.-( 1) The National Assembly, by a resolution adopted with a
supporting vote of at least two thirds of its members, may remove the President from office
only on the groundsof(a)

a serious violation of the Constitution or the law;

(b)
(c)

seriousmisconduct;or
inability to perform the functions of office.

(2) Anyone who has been removed from the office of President in terms of subsection
and may not serve in any public

(1) (a) or (6) may not receive any benefits of that office,

office.

* Until 30 April 1999, s. 89 is deemed to contain sub-s. (3) as set out in Annex B to Sch 6. Set Sch 6 item 9 (2).
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90. Acting President.-(1) When the President is absent from the Republic or otherwise unable to fulfil the duties of President, or during a vacancy in the office of President, an
office-bearer in the order below actsas President:
*(a) The DeputyPresident.
(b) A Minister designated by the President.
(c) A Minister designated by the other members of the Cabinet.
(4 The Speaker, until the National Assembly designates one of its other members.
(2) An Acting Presidenthas the responsibilities, powersand functions of the President.
(3) Before assuming the responsibilities, powers
and functions of the President, th'e
Acting President must swear or affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2.
(4) A person who as Acting President has sworn or affirmed faithfulness to the Republic need not repeat the swearing or affirming procedure for any subsequent term as Acting
President during the period ending
when the person next elected Presi.dent assumes office.
:Sub-s. (4) added by s. 1 of Act No. 35 of 1997.1

**91.Cabinet.-(1)
The CabinetconsistsofthePresident,
as h e d of the Cabinet, ,a
Deputy President and Ministers.
(2) The President appoints the Deputy President and Ministers, assigns their powers
and functions, and may dismiss them.
(3) The President(a) must selecttheDeputyPresidentfrom
among the members of theNational
Assembly;
(6) may select any number of Ministers from among the members of the Assembly;
and
(c) may select no more than two Ministers from outside the Assembly.
(4) The Presidentmust appoint a member of the Cabinet tobe the leader of govemment
business in the National Assembly.
( 5 ) The Deputy President must assist the President in the execution of the functions of
government.
92. Accountability and responsibilities.-( 1) The Deputy President and Ministers are
responsible for the powersand functions of the executive assigned to them
by the President.
( 2 ) Members of the Cabinet are accountable collectively and individually to Parliament
for the exerciseof their powers and the performanceof their functions.
(3) Members of the Cabinet must( a ) act in accordance with the Constitution; and
( 6 ) provide Parliament with full and regular reports concerning matters under their
control.
***93. Deputy Ministers.-( 1) The President may appoint( a ) any number of Deputy Ministersfrom among themembers of theNational
Assembly; and
(b) no more than two Deputy Ministers from outside the Assembly,
to assist the membersof the Cabinet, and may dismiss them.
( 2 ) Deputy Ministers appointed in terms of subsection (1) (6) are accountable to Par.liament for the exerciseof their powers and the performanceof their functions.
[S. 93 substituted by s. 7 of Act No. 34 of 2001.]

*
**
***

Until 30 April 1999, s. 90 ( I ) (a) is deemed to read as set outin Annex B to Sch 6 . See Sch 6 item 9 (2).
Until 30 April 1999, s. 91 is deemed to read as set out in Annex B to Sch 6 . See Sch 6 item 9 (2).
Until 30 April 1999, s. 93 is deemed to read as set out in AnnexB to Sch 6 . See Sch 6 item 9 (2).
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94. Continuation of Cabinet after elections.-Whenanelectionofthe
National tissembly is held, the Cabinet, the Deputy President, Ministers and any Deputy Ministers rem,ain
competent to function until the person elected President by the next Assembly assumes office.
95. Oath or affirmation.-Before
the DeputyPresident,Ministers
andany Deputy
Ministers begin to perform their functions, they must swear or affirm faithfulness to the Republic and obedience to the constitution, in accordancewith Schedule 2.
96. Conduct of Cabinet members and DeputyMinisters.-( 1 ) Members of the Cabinet and Deputy Ministers must act in accordance with a code of ethics prescribed by national
legislation.

(2) Members of the Cabinet and Deputy Ministers may not( a ) undertake any other paid work;
(b) act in any way that is inconsistent with their office, or expose themselves to any
situation involving the risk of' a conflict between their official responsibili1.ies
and private intriests; or
(c) use their positi<?nor ar,j information entrusted to them, to emich
hemse elves or
improperly benefit e.;y other person.

*(3) to (6) inclusive.
97. Transfer of functions.-The President by proclamation may transfer to a member of
the Cabinet(a) the administration of any legislation entrusted to another member; or
(b) any power or function entrusted by legislation to another member.

98. Temporaryassignment offunctions.-The
President mayassign toaCabinet
member any power or function of another member who is absent from office or is unable: to
exercise that power or perform that function.
99. Assignment offunctions.-A
Cabinet member mayassjgn any power or function
that is to be exercised or performed in terms of an Act of Parliament to a member of a provincial Executive Councilor to a Municipal Council.An assignment( a ) must be in terms of an agreement between the relevant Cabinet member and the
Executive Council memberor Municipal Council;
(b) mustbe consistent with theAct of Parliament in terms ofwhich therelevant
power or function is exercisedor performed; and
(c) takeseffect upon proclamation by thePresident
100. National intervention in provincial administration-(I)
When a province cannot or does not fulfil an executive obligation in terms of the Constitution or legislation, the
nationalexecutive may intervene bytakingany
appropriatesteps to ensurefulfilment of [hat
obligation. including( a ) issuingadirective
to the provincial executive,describing the extent ofthe
failure to fulfil its obligations and stating any steps required to meet its obligations; and

*

Until 30 Aplil 1999, s. 96 is deemed to contain sub-ss. (3t(6) as set out in Annex B to Sch 6. See Sch 6 item 9 (2).
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assuming responsibility for the relevant obligation in that province to the extent
necessary t o (i) maintain essentialnationalstandardsor
meet establishedminimum standards for the renderingof a service;
(ii) maintain economic unity;
(iii) maintain national security; or
(iv) prevent that province from taking unreasonable action that is prejudicia.1 to
the interests of another province or to the country ;1s a whole.
[Sub-s. (1) amended by s. 2 (b)of Act No. 3 of2003.1

(2) If the national executive intervenes in a province in terms of subsection (1) (bj( a ) it mustsubmita written notice of theintervention to theNationalCouncil of
Provinces within 14 days after the intervention began;
( h ) . theinterventionmust endif theCouncildisapprovestheintervention
within 180
days after the intervention began or by the end of that period has not a p p t o ~ c l
the intervention; and
(c)

the Councilmust,while
the intcrventioncontinues,review
theintervation
regularly and may make any appropriate recommendations to the national executive.
[Sub-s. (2) substitutedby s. 2 (c) of Act No. 3 of 2003.1

(3) National legislation may regulate the process established by this section.
[ S . 100 amended by s. 2 ( ~ 1 )of Act No. 3 of2003.1

101. Executive decisions.-( 1 ) A decision by the President must be in writing if it(a) is taken in terms of legislation; or
(bj has legal consequences.

( 2 ) A written decision by thePresidentmust be counter-signed by anotherCabinet
member if that decision concerns a function assignedto that other Cabinet member.
(3) Proclamations, regulations and other instruments of subordinate legislation must be
accessible tothe public.
(4) National legislation may specify the manner in which, and the extent to which, instruments mentioned in subsection ( 3 ) must be(a) tabled in Parliament; and
( 6 ) approved by Parliament.

102. Motions of no confidence.-(1) If the National Assembly, by a vote supported by
a majority of its members, passes a
motionof no confidence in the Cabinet excluding
the
President, the President must reconstitute the Cabinet.
(2) If the National Assembly, by a vote supported by a majority of its members, passes
a motion of no confidence i n the President, the President and the other members of the Cabinet
and any Deputy Ministers must resign.
CHAPTER 6
PROVINCES

103. Provinces.-( 1j The Republic has the following provinces:
( a ) Eastern
Cape
(17) Free
State
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Gauteng

(d) KwaZulu-Natal
(e)

Mpumalanga

01

Northern Cape

(g)

LimPoPo
[Para. (8) substituted by s. 3 of Act No. 3 of 2003.1

(h)

North West

(i)

Western
Cape.

(2) The boundaries of the provinces are those that existed when the Constitution took
effect.

PROVINCIAL LEGISLA'I'URES

104. Legislative authority of provinces.-(1) The legislative authority of a province is
vested in its provincial legislature, and confers on the prdvincial legislature the power(a)

to pass a constitution for its province or to amend any constitution passed by it
in terms of sections 142 and 143;

(b)

to pass legislation for its province with regard to(i) any matter within a functional area listed in Schedule 4;
(ii) any matter within a functional area listed in Schedule 5;
(iii) any matter outside those functional areas, and that is expressly assigned to
the province by national legislation; and
(iv) any matter for which a provision of the Constitution envisages the enactment of provincial legislation; and

(c)

to assign any of its legislative powers to a Municipal Council in that province.

(2) The legislature of a province, by a resolution adopted with a supporting vote of at
least two thirds of its members, may request Parliament to change thename of that province.
(3) A provincial legislature is bound only by the Constitution and, ifithas passed a
constitution for its province, also by that constitution, and must act in accordance with, and
within the limits of, the Constitution and that provincial constitution.

(4) Provincial legislation with regard to a matter that is reasonably necessary for, or incidental to, the effective exercise of a power concerning any matter listed in Schedule 4, is for
all purposes legislation with regard to a matter listed in Schedule 4.
(5) A provincial legislature may recommend to the National Assembly legislation concerning any matter outside the authority of that legislature, or in respect of which an Acl of
Parliament prevails overa provincial law.

105. Composition and election of provinciallegislatures.---( 1) Subject to Schedule
6A, a provincial legislature consists ofwomenandmen
elected as members in terms of an
electoral system that(a)

is prescribedbynational

(6)

is based o n that province's segment of the national common voters roll;

(c)

provides for a minimum voting age of18 years; and
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(4 results, in general, in proportionalrepresentation.
[Sub-s. (1) amended by s. 3 of Act No. 2 of 2003.1

(2) A provincial legislature consists of between 30 and 80 members. ‘The number of
members, which may differ among the provinces, must be determined in terms of a formula
prescribed by national legislation.

106. Membership.-(1) Every
citizen who is qualified to vote for the National Assembly is eligible to be a member of a provincial legislature, except( a ) anyone who is appointed by, or is in the service of, the state and receives remuneration for that appointment or service, otherthan(i) the Premier and other members of the Executive Council of a province; and
(ii) other office-bearers whose functions are compatible with the functions of a
member of aprovinciallegislature,
and have been declaredcompatible
with those functionsby national legislation;
( b ) memhcrs of the National Assembly, permanent delegates to the National Council of I’rovivces or members of a M~~nicipal
Council;
(c) unrehabilllated
insolvents;
(d) anyone declared to be of unsound mind by a court of the Republic; or
( e ) anyone who, after this sectiontook effect, is convicted ofan offenceand nentenced to more than 12 months’ imprisonment without the option of a fine! either in theRepublic, or outsidetheRepublic if the conduct c:onstituting the
offence wouldhavebeenan
offence in the Republic, butno one may be regarded as having been sentenced until an appeal against the conviction or :sentencehasbeendetermined,or
until thetimefor
an appeal has expired. A
disqualification under this paragraph ends five years after the sentence has kleen
completed.
(2) A person who is not eligible to be a member of a provincial legislature in terms of
subsection (1) ( a ) or ( b ) may be a candidate for the legislature, subject to any limits or comditions established by national legislation.
(3) A person loses membership of a provincial legislature if that person-(a)
ceasestobeeligible;
(b) is absent from the legislature without permission in circumstances for which the
rules and orders of the legislature prescribeloss of membership; or
(L.) ceases to be a member of the party that nominated that person as a member of
the legislature, unless that member has become
a member of another party in
accordance with Schedule 6A.
[Sub-s. (3) substituted by s. 4 of Act No. 2 of 2003.1

(4) Vacancies in a provincial legislature must be filled in terms of national legislation.
(Sub-s. (4) suspended until second election of legislature. See Sch. 6 item 11 (21.)

107. Oath or affirmation.-Beforemembers
of a provincial legislature begin to perform their functions i n the legislature, they must swear or affirm faithfulness to the Repulglic
and obedience to the Constitution,in accordance with Schedule 2.

108. Duration of provincial legislatures.-(I)
term of five years.

A provincial legislature is elected for a

(2) If a provincial legislature is dissolved in terms of section 109, or when its term expires, the Premier of the province, by proclamation, must call and set dates for an election,
which must be held within 90 days of the date the legislaturewas dissolved or its term expired.
A proclamationcalling and setting dates for anelection may beissued before or after the
expiry of the term of a provincial legislature.
[Sub-s. (2) substituted by s. I of Act No. 3 of 1999.1
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(3) If the result of an election of a provincial legislature is not declared within the period referred to in section 190, or if an election is set aside by a court, the President, by proclamation, must call and set dates for another election,which must be held within 90 days of the
expiry of that period orof the dateon which the electionwas set aside.

(4)A provincial legislature remains competent to function from the time it is dissolved
or its term expires, until the day before the first day of polling for the next legislature.
109. Dissolution of provincial legislatures before expiry of term.-(1)
of a province must dissolve the provincial legislature
if(a)

the legislature has adopted a resolution to dissolve
majority of its members; and

(6)

three years have passed since the legislature was elected.

The Premier

with a supporting vote of

EL

(2) An Acting Premier must dissolve the provincial legislatureif(a)

there is a vacancy in the office of Premier; and

(6)

thelegislaturefails
occurred.

to electa new Premierwithin 30 daysafter !he vacancy

110. Sittings and recess periods.-( 1) After an election, the first sitting of provincial
legislature must take place at a time and on a date determined by a judge designated by the:
Chief Justice, but not more than 14 days after the election result has been declared. A provincial legislaturemay determine thetime and duration of its other sittingsand its recess periods.
[Sub-s. (1) substituted by s. 8 of Act No. 34 of 2001.1

(2) The Premier of a province may summon the provincial legislature to an extraordinary sittingat any time to conduct special business.
(3) A provincial legislaturemay determine where it ordinarily will sit.

111. Speakers and Deputy Speakers.-(1) At the frst sitting after its election, or when
necessary to fill a vacancy, a provincial legislature must elect a Speaker and a Deputy Speaker
from among itsmembers.
(2) Ajudgedesignated
by the ChiefJustice must presideovertheelectionof
Speaker. The Speaker presides
over the electionof a Deputy Speaker.

a

[Sub-s. (2) substituted
by s. 9 of Act No. 34 of 2001 .I

(3) The procedure set out in Part A of Schedule 3 applies to the election of Speakers
and Deputy Speakers.

(4)A provincial legislature may remove its Speaker or Deputy Speaker from office by
resolution. A majority of the membersof the legislaturemust be present when the resolution is
adopted.
(5) In terms of its rules and orders, a provincial legislature may elect from among its
members other presiding officers to assist the Speaker
and the Deputy Speaker.
112. Decisions.-( 1) Except where the Constitution provides otherwise(a)

a majority of the members of a provincial legislature must be present before a
vote may be takenon a Bill or an amendment to a Bill;

(6)

at least one thud of the members must be present before a vote may be taken on
any other question before the legislature;
and
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(c)

all questionsbeforeaprovinciallegislaturearedecidedbyamajority
votes cast.

of the

(2) The member presiding at a meeting of a provincial legislature has no deliberative
vote, but(a) must cast a deciding vote
of a question;and

(0)

when there is an equal number of votes on each side

may cast a deliberative vote when a question must be decided with a :supporting
vote of at least two thirds of the members of the legislature.

113. Permanent delegates' rights in provincial legislatures.-A province's permanent
delegates to the National Council of Provinces may attend, and may speak in, their provincial
legislatureand its committees,butmay not vote. The legislaturemayrequireapermanent
delegate to attend the legislature or
its committees.

114. Powers of provincial legislatures.vincial Irg!slature may-

(1) In exercising its legislative power, a pro-

(a) consider, pass, amend or reject zny'Bill before the legislature; and
(b)

initiate or prepare legislation, except money Bills.

(2) A provincial legislature must provide for mechanisms-

(a) toensure that all prov'incial executiveorgans of state in theprovinceareaccountable to it; and
(b)

to maintainoversight of(i) the exercise of provincial executive authority in the province, including the
implementation of legislation; and
(ii) any provincial organ of state.

115. Evidence orinformationbeforeprovincialiegislatures.-~A
ture or any of its committees may-

provincial legisla-

(a)

summon any person to appear before it to give evidence on oath or affirmation,
or to produce documents;

(b)

require any person or provincial institution to report to it;

(c)

compel, in terms of provincial legislation or the rules and orders, an:y person or
institution to comply with a summons or requirement in terms of paragraph (a)
or (b);and

(4

receivepetitions,representations or submissions from any interested persons or
institutions.

116. Internal
arrangements,
proceedings
and
procedures
latures.-( 1) A provincial legislature may-

of provincial
legis-

(a) determine and control its internal arrangements,proceedings
and
(h)

and procedures;

make rules and orders concerning its business, with due regard ta representative:
and
participatory
democracy,
accountability,
transparency
and
public
in-,
volvement.

(2) The rules and orders of a provincial legislature must provide for-

(a)
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the participation in the proceedings of the legislature and its committees of minority parties represented in the legislature, in a manner consistent with democracy;
financial and administrativeassistancetoeach
party represented i n thelegislature, i n proportion to its representation, to enable thepartyand its leader to
perform their functions in the legislature effectively; and
the recognition of the leader of the largest opposition party in the legislature, ab
the Leader of the Opposition.

117. Privilege.-( 1 ) Members of a provincial legislature and the province’s permanenl:
delegates to the National Council of Provinces( a ) have freedomof speech i n thelegislature and in its committees,subject to its
rules and orders; and
( b ) are not liable to civil or criminal proceedings, arrest, imprisonment or damages
for(i) anything that they have said in, produced before or submitted 1.0 the legislature or any of its committees; or
(ii) anything levealed as a result of anythiag that they have said i n , produced
before or submitted to the legislature orany of its committees.
( 2 ) Gther privileges and immunities of a provincial legislature and its members may be
prescribed by national legislation.

(3) Salaries, allowances and benefits payable to members of a provincial legislature are
a direct charge against the Provincial Revenue Fund.
118. Public access to and involvement in provincial legislatures.-( 1) A provincial
legislature must( a ) facilitate public involvement in the legislative and other processesof the legislature and its committees; and
(17)
conduct its business in an openmanner, andholdits sittings, and those of its
committees, in public, but reasonable measures may be taken(i) to regulate public access, including access of the media, to the legislature
and its committees; and
(ii) toprovide for thesearching of any person and,whereappropriate,
the
refusal of entry to, or the removal of, any person.
(2) A provincial legislature maynot exclude the public. including the media, from a
sitting of a committee unless it is reasonable and justifiable to do so in an open and democratic
society.

119. Introduction of Bills.-Only members of the Executive Council of a province or a
committee or member of a provincial legislature may introduce a Bill in the legislature; but
only the member of the ExecutiveCouncil who isresponsibleforfinancialmatters
in the
province may introduce a money Bill in the legislature.
120. Money Bills.-( 1) A Bill is a money Bill if it( a ) appropriates
money;
(0) imposesprovincialtaxes,levies,duties or surcharges;
( c ) abolishes or reduces, or grantsexemptionsfrom,
anyprovincial
duties or surcharges; or
( d ) authorises direct charges against a Provincial Revenue Fund.

taxes,levies,

(2) A money Bill may not deal with any other matter except(a)
a subordinate matter incidental to the appropriation of money;
( h ) theimposition,abolition
or reduction of provincial taxes,levies,duties
or
surcharges;
((,)
the granting of exemption from provincial taxes, levies, duties or surcharges; or
(d)
the authorisation of direct charges against a Provincial Revenue Fund.
( 3 ) A provincial Act must provide for a procedure by which the province’s legislature
may amend a money Bill.
[S. 120 substituted by s. 3 of Act No. 61 of 2001 .I
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121. Assent to B i l l s . 4 1 ) The Premier of a province must either assent to and sign a
Bill passed by the provincial legislature in terms of this Chapter or, if' the Premier has reservations about the constitutionality of the Bill, referit back to the legislature for reconsideration.
(2j If, nfter reconsideration, a Bill fully accommodates the Premier's reservations, the
Premier must assent toand sign the Bill;if not, the Premier musteither-

(a)

assent to andsign theBill; or

(h)

refer it to the Constitutional Court for a decision on its constitutionality.

(3) If the Constitutional Court decides that the Bill is constitutional, the Premier must
assent to andsign it.

122. Application by members to Constitutional Court.--(l) Members of a provincial
legislature may apply to the Constitutional Court for an order declaring that all or part of a.
provincial Act is unconstitutional.
(2) Anapplication

-

(a)

must be supported by at least 20 per cent of the members of the legislature; and

(h)

must be made within 30 days of the date on which the Premier assented to and
signed the Act.

(3) The Constitutional Court may order that all or part of an Act that is thls subject of
an application in terms of subsection (1j has no force until the Court has decided the applica-tion if-

(a)

theinterests ofjustice requirethis;and

(b)

the application has a reasonable prospect of success.

(4) If an application is unsuccessful, and did not have a reasonableprospect of succ:ss,
the Constitutional Court may order the applicants to pay
costs.

123. Publication of provincial Acts.-A Bill assented to and signed by the Premier of EL
province becomes a provincial Act, must be
published promptly and takes effect when published or on a date determined in terms of the Act.
124. Safekeeping o f provincial Acts.-The signed copy of a provincial Act is conclu-.
sive evidence of the provisions
of that Act and, after publication, must
be entrtisied to the
Constitutional Court for safekeeping .
P R 0 VIh'CIA L EXEC UTI TIES
125. Executive authority of provinces.-(1)
vested in the Premier of that province.

The executive authority of a province

j:;

(2) The Premier exercises the executive authority, together with the other members of
the Executive Council, by-

(a)

implementingprovinciallegislaticn in theprovince;

(b)

implementing all national legislation within the
functional
area.s listed i n
Schedule 4 or 5 except where :he Constitution or an Act of Parliament provides
otherwise;
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administering in theprovince,nationallegislationoutsidethefunctionalareas
listed in Schedules 4 and 5 , the administration of whichhas been assigned to the
provincial executivein terms of an Act of Parliament;
(d) developingandimplementingprovincialpolicy;

(c)

(e)

co-ordinating the functions of the provincial administration and

u>

preparingandinitiatingprovinciallegislation;and

(g)

performing any other function assigned to the provincial executive
the Constitution or an Act of Parliament.

its departments;
in terms of

(3) A province has executive authority in terms of subsection (2) ( b ) only to the extent
that the province has the administrative capacity to assume effective responsibility. The national government, by legislative and other measures, must
assist provinces to {develop the
administrative capacity required for the effective exercise of their powers and performanceof
their functions referred toin subsection (2).

(4) Any dispute cmcerning the administrative capacity of a province in regard to any
function must be referrei!to the National Councd of Provinces for reso!ution within 30 days of
the date of the referral tot!le C ~ ~ ~ m c i l .
( 5 ) Subject to section 100, the implementation of provincial legislation in a province is
an exclusive provincial executive power.

(6) The provincial executive must act in accordance with( a ) theConstitution;and
( b ) the provincial constitution, if a constitution has been passed for the province.
126. Assignment of functions.-A member of the Executive Council of a province ma!/
assign any power or function that is to be exercised or performed in terms of an Act of Parliament ora provincial Act,to a Municipal Council.An assignment-

(a)

mustbe in termsof an agreementbetweentherelevantExecutiveCouncil
member and the Municipal Council;

(b)

must be consistent with the Act in terms of which the relevant power or function
is exercised or performed; and
takeseffectuponproclamation by thePremier.

(c)

127. Powers and functions of Premiers.-(I) The Premier
of a province has the powers and functions entrusted to that office by the Constitution
and any legislation.
(2) The Premier of a province is responsible for-

(a)

assentingtoandsigningBills;

(b)

referring a Bill back to the provincial legislature for reconsideration of the Bill’s
constitutionality;
(c)
referring a Bill to the Constitutional Court for a decision
on the Bill’s constitutionality;
(d) summoningthelegislatureto an extraordinarysitting to conductspecialbusiness;
(e)
appointingcommissions of inquiry; and
u> calling a referendum in the province in accordance with national legislation.

128. Election of Premiers.-(I) At
its first sitting after its election, and whhenever necessary to fill a vacancy, a provincial legislature must elect a woman or a man from among its
members to be the Premier of the province.
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(2) A judge designated by the Chief Justice must preside over the election of the Premier. The procedureset out in Part A of Schedule 3 applies to the electionof the Premier.
[Sub-s. (2) substituted by s. 10 of Act No. 34 of 2001.]

(3) An election to fill a vacancy in the officeof Premier must be held at a time and on a
date determined by the Chief Justice, but not laterthan 30 days after the vacancy occurs.
[Sub-s. (3) substituted by s. 10 of Act No. 34 of 2001 .]

129. Assumption of office by Premiers.-A Premier-elect must assume office within
five days of being elected,by swearing or affirming faithfulness to the Republicand obedience
to the Constitution,in accordance with Schedule 2.
130. Term of office and removal of Premiers.-( 1) A Premier’s term of office begins
when the Premier assumes office and ends upon a vacancy occurring or when the person nex.t
elected Premier assumes office.

(2) No person may hold office as Premier for more than two terms, bcl when a person
elected to fill a vacancy in the o f h e of Premier, the period between that tlection and the
next election of a Premieris not regarded as a term.
IS

(3) The legislature of a province, by a resolution adopted with a supporting vote of at
least two thirdsof its members, may remove the Premier from office only
on the grounds of(a)

a serious violation of the Constitution or the law;

(b)
(c)

inability to perform the functions of office.

seriousmisconduct;or

(4) Anyone who has been removed from the office of Premier in terms of subsection
(3) (a) or (6) may not receive any benefits of that office,
and may not serve in any public
office.

131. Acting Premiers.-(1) When the Premier is absent or otherwise unable to fulfil
the duties of the office of Premier, or during a vacancy in the office of Premier, an officebearer in the order below acts as the Premier:
(a)

A member of the Executive Council designated by the Premier.

(b)

A member of theExecutiveCouncildesignated
Council.

(c)

The Speaker, until the legislature designates one of its other members.

by theothermembers

of the

(2) An Acting Premier has the responsibilities, powersand functions of the Premier.
(3) Beforeassumingtheresponsibilities,powersandfunctions
of thePremier,the
Acting Premier must swear or affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2.
*132. Executive Councils.-(1) The Executive Council of aprovinceconsistsof
the:
Premier, as head of the Council, and no fewer than five and no more than ten members a p
pointed by the Premier from among the members
of the provincial legislature.

(2) The Premier of a province appoints the members of the Executive Council, assigns
their powers and functions,and may dismiss them.

* Until the Premier assumes officeor the province enactsits constitution, s. 132 is deemed to read as set out in Annex
C to Sch 6. See Sch 6 item 12 (2).
(Issue NO 36 -Supplementary)
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133. Accountability and responsibilities.--(l) The members of the Executive Council
of a province are responsible for the functions of the executive assigned to them by the Premier.
(2) Members of the Executive Council of a province are accountable collectively and
individually to the legislature for the exercise of their powers and the performance of their
functions.
(3) Members of the Executive Councilof a province must(a)

act in accordance with the Constitution and, if a provincial constitution has been
passed for the province, alsothat constitution; and

(b)

providethelegislature
their control.

with f u l l andregularreportsconcerningmattersunder

131. Ctmtinuation of ExecutiveCouncilsafter
elections.--When anelection of a
provincial ;:,;,.islature is held,theExecutiveCounciland
its members remain competent Lo
function until the person elected Premier by the
llext legislature assumes office.
135. Oath or affirmation.-Before members of the Executive Council of a province
begin to perform their functions, they must swear or
a f f m faithfulness to the Republic and
obedience to theConstitution, in accordance with Schedule 2.
136. Conduct of members of Executive Councils.-(1)
Membersof the Executive
Council of a province must act in accordance with a code of ethics prescribed 'by national
legislation.
(2) Members of the Executive Council of a province may not(a)

undertakeanyotherpaidwork;

(b)

act in any way that is inconsistent with their office, or expose themselves to any
situation involving the risk of a conflict between their official responsibilities
and private interests; or

(e)

use their position or any information entrusted to them, to enrich thlmselves or
improperly benefit any other person.

* ( 3 )to (6) inclusive

137. Transfer of functions.-The
the Executive Council-

Premier by proclamation may transfer to a member of

(u)

the administration of any legislation entrusted to another member; or

(h)

any power or fmction entrusted by legislation to another member.

138. Temporary assignment of functions.-The Premier of a province may assign to ,a
member of the Executive Council any power or function of another member who is absent
from office or is unable to exercise that power Gr perform that function.

* Until the Premier assumes office or the province enacts its constitution, s. 136 is deemed to contain sub-ss. (3)-(6)
as set out in Annex C to Sch 6 . See Sch 6 item 12 (2).
(Issue No 32)
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139. Provincial intervention in local government-(1) Whena municipality cannot
or does not fulfil an executive obligation in terms of the Constitution or legislat.ion, the relevant
provincial executive may intervene by taking any appropriate steps to ensure fulfilment of that
obligation, including( a ) issuing a directive to the Municipal Council, describing the extent of the fa.ilure
to fulfil its obligations and stating any steps required to meet its obligations;

in that municipality to the

(6) assumingresponsibilityfortherelevantobligation
extent necessary to(i)maintainessentialnationalstandardsor
dards for the renderingof a service;

meet establishedminimumstan-

(ii) prevent that MunicipalCouncilfromtakingunreasonableaction
that is
prejudicial to the interests of another municipality or to the province as a
whole; or
(iii) maintain economic unity; or
:c)

dissolving the Municipal Council and appointing an administrator until a n'ewly
elel;ted MunicipalCouncilhas
been declaredelected, if exceptionalcircumstances warrant such a step.

(2) If aprovincialexecutiveintervenesin

a municipalityinterms

of subsection

( 1) (0)-

(a)

it must submit a written notice of the intervention to--

(i) the Cabinet member responsible for local government affairs;and
(ii) the relevant provincial legislature and the National Councilof Provinces,
within 14 days after the intervention began;

(6)

theinterventionmustend

if-

(i) the Cabinet member responsible for local government affairs disapproves
the intervention within 28 days after the interventionbegan or by the end of
that period has not approved the intervention; or

(ii) the Councildisapprovestheintervention
within 180 daysafter the intervention began or by the end of that period has not approved the intervention; and

(c)

the Council must, whiletheinterventioncontinues,reviewtheintervention
regularly and may make any appropriate recommendations to the provincial executive.

(3) if a Municipal Council is dissoived in terms of subsection ( i ) (c)(u)

the provincial executive must immediately submit a written
lution to-

notice of the disso-

(i) the Cabinet member responsible for local government affairs; and
(ii) the relevant provincial legislature and the National
and
(b)

Council of Provinces;

the dissolution takes effect 14 days from the date o i receipl of the notice by the
Council unless set aside by that Cabinet member or the Council before the expiry of those 14 days.

(4) If a municipality cannot or does not fulfil an obligation in terms of the Constitultion
or legislation to approve a budget or any revenue-raising measures necessary to give effect to
the budget, the relevant provincial executive must intervene by taking any appropriate steps to
ensure that the budget or those revenue-raising measures are approved, including dissolvingthe
Municipal Council and-
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(a)

appointing an administrator until a newly elected MunicipalCouncilhas
declared elected; and

been

(b)

approvingatemporarybudgetor
revenue-raising measurestoprovidefor
continued functioning of the municipality.

the

( 5 ) If a municipality, as a result of a crisis in its financial affairs, is in serious or persistentmaterialbreach of itsobligations to providebasicservices or tomeetitsfinancial
commitments, or admits that it is unable to meet its obligations or financial commitments, the
relevant provincial executive mustimpose a recovery plan aimed at securing the municipality's ability to meet its
obligations to provide basic servicesor its financial Commitments, which(i) is to be prepared in accordance with national legislation; and

in the exercise of itslegislative and executive
(ii) bindsthemunicipality
authority, but only to the extent necessary to solve the crisis in its financial
affairc. and
dissolve ti!, ?-Ir;nlcipalCouncil, if the municipality canriot or does not approve
legislative measures, including a budget or any iswlue-raising measures, necessary to give effectto the recovery plan, and(i) appoint an administrator until a newly elected Municipal Council has been
declared elected; and
(ii)approvea
temporary budget or revenue-raisingmeasures or any ot.her
measures giving effect to the recovery plan to provide for the continued
functioning of the municipality; or
if theMunicipalCouncil is not dissolved in terms of paragraph (b), assume
responsibility for the implementation of the recovery plan to the extent that the
municipality cannot or does not otherwise implement therecovery plan.

(6) If a provincial executive intervenes in a municipality in terms of subsection (4) or
(S), it must submit awritten notice of the intervention to-

(a)

the Cabinet member responsible for local government affairs; and

(b)

the relevant provincial legislature and the National Council of Provinces,

within seven days after the intervention began.

(7) If a provincial executive cannot or does not or does
not adequately exercise the
powers or perform the functions referred to in subsection (4) or (5), the national executive must
intervene in terms of subsection (I)or ( 5 ) in the steadof the relevant provincial executive.
(8) National legislation may regulate the implementation of this section., including the
processes established by this section
[ S . 139 substituted by s. 4 of Act No. 3 of 2003.1

140. Executive decisions.-(I)
writing if it-

A decision by thePremier of' aprovincemust

(a)

is takenin terms of legislation; or

(b)

has legal consequences.

be in

(2) A written decision by the Premier must be counter-signed by another Executive
Council member if that decision concerns a function assigned to that
other member.
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(3) Proclamations,regulations and otherinstruments of subordinate legislation of a
province must be accessible tothe public.
(4) Provincial legislation may specify the manner in which, and the extent to which,
instruments mentioned in subsection ( 3 ) must be(a) tabled in the provinciallegislature;and
(b) approved bythe provinciallegislature.
141. Motions of no confidence.-( 1) If a provincial legislature, by a vote supported by
amajority of itsmembers,passesa
motion of no confidencein the province’sExecutive
Council excluding the Premier,the Premier must reconstitute the Council.

continued on page 1331
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(2) If a provincial legislature, by a vote supported by a majority of its members, passes
a motion of no confidence in the Premier, the Premier and the other members of the Executive
Council must resign.
PROVlNCIAL CONSTITUTIONS

142. Adoption of provincial constitutions.-A provincial legislature may pass a Constitution for the province or, where applicable, amend its constitution, if at least two thirds of its
members vote in favour of the Bill.
143. Contents of provincialconstitutions.-(1)A
provincial constitution, or constitutional amendment, must not be inconsistent with this Constitution, but may provide for(a)

provinciallegislative or executivestructures
those provided for in this Chapter; or

and proceduresthatdiffer

from

'b)

the institution, role, authority and status of a traditional monarch, where applicable.

(2) Provisionsincluded in aprovincial constitution orconstitutionalamendmerit
terms of paragraphs ( a ) or (b) of subsection (1)-

(a)

must comply with the values in section 1 and with Chapter 3 ; and

(b)

may not confer on the province any power or fimction that falls-

in

(i) outside the area of provincial competence in terms of Schedules 4 and 5 ; or
(ii)outsidethepowers
and functionsconferred
sections of the Constitution.

on theprovince

by other

144. Certification of provincial constitutions.-( 1) If aprovinciallegislaturehas
passed or amended a constitution, the Speaker of the legislature must submit the text of the
constitution or constitutional amendment to the Constitutional Court for certification.

(2) No text of a provincial constitution or constitutional amendment becomes law until
the Constitutional Court has certified(a)

that the text has been passed in accordance with section 142; and

(b)

that the whole text complies with section 143.

145. Signing, publication and safekeeping of provincialconstitutions.-(
1) The
Premier of a province must assent to and sign the text of a provincial constitution or constitutional amendment that hasbeen certified by the ConstitutionalCourt.
(2) The text assented to and signed by the Premier must be published
in the national
Government Gazette and takes effect on publication or on a later date determined in terms of
that constitution or amendment.

(3) The signed text of a provincial constitution or constitutional amendment is conclusive evidence of its provisions and, after publication, must be entrusted to the Constitutional
COLI^^ for safekeeping.

CONFLlCTING LAWS
746. Conflicts between national and provincial legislation.-( 1) This section applies
to a conflict between national legislation and provincial legislation falling within a functional
area listed in Schedule 4.
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(2) National legislation that applies uniformly with regard to rhe country as a whole
prevsils over provincial legislationif any of the following conditions is met:

(a)

The national legislation deals with a matter that cannot beregulated effectively
by legislation enacted by the respective provinces individually.

(b) The national legislation deals with amatterthat, to be dealt witheffectively,
requires uniformity across the nation, and the national legislation provides that
uniformity by establishing-(i) norms and standards;
(iijframeworks; or
(iii) national policies.

(e)

The national legislation is necessary for(i) the maintenance of national security;
(ii) the maintenance of economic unity;
(iii) the protection of the common market !:I respect of the mobility of goods,
services, capital and labour;
(iv) the promotion of economic activities across provincial boundaries;
(vj the promotion of equal opportunity or equal access to government services;
or
(vi) the protection of the environment.

(3) National legislation prevails over provincial legislation if the national legislation is
aimed at preventing unreasonableaction by a province that-

(a) is prejudicial to the economic, health or security interests of another province or
the country as a whole; or

(b)

impedes the implementation of national economic policy.

(4) When there is a dispute concerning whether national legislation is necessary for a
purpose set out in subsection (2) (e) and that dispute cornes before a court for resolution, the
court must have due regard to the approval or the rejection of the legislation by the National
Council of Provinces.
(5) Provincial legislation prevails over national legislation if subsection (2) or (3j does
not apply.

(6) A law made in terms of an Act of Parliament or a provincial Act can prevail only if
that law has been approved by the National Council of Provinces.
(7) If the National Council of Provinces does not reach a decision within 30 days of its
first sitting after a law was refel-red to it, that law must be considered for aii purposes to have
been approved by the Council.
(8) If the National Council of Provinces does not approve a law referred to in subsection (6), it must, within 30 days of its decision, forward leasons for not approving the law to
the authority that referred the law to it.

147. Other conflicts.-( 1 ) If there is a conflict between national legislation and a provision of a provincial constitutionwith regard to(a)

amatterconcerningwhich
this Constitutionspecificallyrequires or envisages
the enactment of national legislation, the national legislation prevails over the
affected provision of the provincial constitution;
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(6)

nationallegislativeintervention in terms ofsection 44 (2), thenationallegislation prevails over the provision of the provincial constitution; or

(e)

amatter within afunctional area listed in Schedule 4, section I46 applies as if
the affected provision of the provincial constitution were provincial legislation
referred to in that section.

(2) National legislation referred to in section 44 ( 2 ) prevails over provincial legislation
in respect of matters within the functional areaslisted in Schedule 5 .

148. Conflicts that cannot be resolved.-If a dispute concerning a conflict cannot be
resolved by a court, the national legislation prevails over the provincial legislation or provincial constitution.
149. Status of legislation that does not prevail.-A decision by a court that legislation
prevails over other legislation does not invalidate that other legislation, bllt that other legislation becomes inoperative foras long as the conflict remains.

150. Interpretation of conflicts.-When considering an apparent conflict between national and provincial legislation, or between national legislation and a provincial constitution,
every court must prefer any reasonable interpretation of the legislation or constitution that
avoids a conflict, over any alternative interpretation that results ina conflict.

CHAPTER 7

LOCALGOVERNMENT
151. Status of municipalities.-( 1) The local sphere of government consists of municipalities, which must be established for the wholeof the territory of the Republic.
(2) The executive and legislative authority of a municipality is vested iu its Municipal
Council.
(3) A municipality has the right to govern, on its own initiative, the local government
affairs of its community, subject to national and provincial legislation, as provided for in the
Constitution,

(4) The nztional or a provincial government may not compromise or impede a municipality’s ability or right to exerciseits powers or perform its functions.
152. Ohjects of local government.-(1) The objects

of local government are-

(a)

to provide democratic and accountable government for local communities;

(E)

to ensure the provision of services to communities in a sustainable manner;

(c)

to promotesocialandeconomicdevelopment;

(6) to promote a safe and healthy environment; and
(e)

toencouragetheinvolvement of communitiesandcommunityorganisations
the matters of local government.

(2) A municipalitymuststrive,
within its financialandadministrativecapacity,
achieve the objects set out in subsection (1).
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153. Developmental duties of municipalities.-A

municipality must-

(a)

structureandmanage its administrationandbudgetingandplanningprocesses
to give priority to the basic needs of the community, and to promote the social
and economic developmentof the community; and

(b)

participate in national and provincial development programmes

154. Municipalities in co-operative government.-(1) Thenationalgovernment
and
provincial governments, by legislative and other measures, must support and strengthen the
capacity of municipalities to manage their own affairs, to exercise their powers and to perform
their functions.

(2) Draft national or provincial legislation that affects the status, institutions, powers or
functions of local government must be published for public comment before it is introduced in
Parliament or a provincial legislature,
in a manner that allows organised local government,
municipalities and other interested persons an opportunity to make representations with regard
to the draft legislation.

(a)

Category A: A municipalitythat has exclusivemunicipalexecutiveand
lative authority in its area.

(6)

Category B: A municipality that sharesmunicipalexecutive
and legislative
authority in its area with a category C municipality within whose area it falls.

(c)

Category C: A municipalitythathasmunicipalexecutive
and legislative
authority in an area that includes more than one municipality.

legis-

(2) National legislation must define the different types of municipality that may be established within each category.
(3) National legislation must-

(a)

establish the criteria for determining when an area should have a single category
A municipality or when it should have municipalities of both category B and
category C;

(b)

establish criteria and procedures for the determination
by an independent authority;and

(e)

subject to section 229, make provision for an appropriate division of powers and
functions between municipalities when an area has municipalities of both category B and category C. A division of powers ad functions between a category
B municipality and a category C municipality may differ from the division of
powers and functions between anofher category E3 municipality and that category C municipality.

of municipal boundaries

(4) Thelegislationreferred to in subsection (3) musttake into accounttheneed
provide municipal services in an equitable 2nd sustainable manner.

(5) Provincial legislation must determine the different
tablished in the province.

to

types of municipality to be es-

(6) Each provincial government must establish municipalities in its province in a manner consistent with the legislation enacted in terms of subsections (2) and (3) and, by legislative or other measures, must(a)
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(17) promote the development of local government capacity to enable municipalities
to perform their functions and manage their own affairs.
(6A) If the criteria envisaged in subsection (3) (b) cannot be fulfilled without a municipal boundary extending across a provincial boundary(a) that municipal boundary may be determined across theprovincial boundary, but
only(i) with the concurrence of the provinces concerned; and
(ii) after the respective provincial executives have been authorised by national
legislation to establish a municipality within that municipal area; and
( b ) national legislation may(i) subject to subsection ( 3 , provide for the establishment in that municipal
area of a municipality of a type agreed to between the provinces concerned;
(ii) provide a framework for
the exercise of provincial executive authority in
that municipal area and with regard to that municipality; and
(iii) provide for the re-determination of municipal boundaries where one of the
provinces concerned withdraws its support of a municipal boundary determined in terms of paragraph (a).
[Sub-s. (6A) inserted by s. 1 of Act No. 87 of 1998.1

(7) The national government,subjectto section 44, and the provincialgovernments
have the legislative and executive authority to see to the effective performance by municipalities of their functions in respect of matters listed in Schedules 4 and 5 , by regulating the exercise by municipalities of their executive authority referred to in section 156 (1).

156. Powers and functions of municipalities.-(1) A municipalityhasexecutive
authority in respect of, and has the right to administer( a ) the local governmentmatterslisted
in Part B of Schedule 4 and Part B of
Schedule 5; and
(b) any other matter assigned to it by national or provincial legislation.
(2) A municipality may make and administer by-laws for the effective administration
of the matters which it has the right to administer.

(3) Subject to section 151 (4),a by-law that conflicts with national or provincial legislation is invalid. If there is a conflict between a by-law and national or provincial legislation
that is inoperative because of a conflict referred to in section 149, the by-law must be regarded
as valid for as long as that legislation is inoperative.
(4) The national government and provincial governments must assign to a municipality, by agreement and subject to any conditions, the administration of a matter listed in Part A
of Schedule 4 or Part A of Schedule 5 which necessarily relates to local government, if( a ) that matterwould most effectively be administered locally; and
( b ) the municipalityhas the capacity to administer it.
(5) A municipality has the right to exercise any power concerning a matter reasonably
necessary for, or incidental to, the effective performance of its functions.
157. Composition and election of Municipal Councils.-( 1 ) Subject to Schedule 6A,
a Municipal Council consists of( a ) members elected in accordance with subsections (2) and (3); 01
(6) ifprovided for by national legislation(i) members appointed by other Municipal Councils to represent those other
Councils; or
(ii) both memberselectedinaccordance
with paragraph ( a ) andmembers
appointed i n accordance with subparagraph (i) of this paragraph.
[Sub-s. ( I 1 substituted by s. 1 ( a ) of Act No. 18 of 2002.1
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(2) The election of members to a Municipal Council as anticipated in subsection (1) (a)
must be in accordance with national legislation, which must prescribe a system(a) of proportionalrepresentation basedon
thatmunicipality’ssegmentof
the
national common voters roll, and which provides for the election of members
from lists of party candidates drawn up in a party’s orderof preference; or
( b ) of proportionalrepresentationas
described in paragraph ( a ) combined with
a system ofwardrepresentationbasedon
that municipality’s segment of the
national common voters roll.
(3) An electoral system in terms of subsection (2) must result, in general, in proportional representation.
[Sub-s. (3) substituted by s. 1 ( b ) of Act No. 18 of 2002.1

(4) (a)If the electoral system includes ward representation, the delimitation of wards
must be done by an independent authority appointed in terms of, and operating according to,
procedures and criteria prescribed by national legislation.
( b ) Where a municipal boundary has been determinedin terms of section 155 (6A), a
\yard tleliinited within that municipal boundary may not extend across the provincial bourtdary
Lonccrnc‘ 1.
[Sub-s. (4) substituted by s. 2 of Act No. 87 of 1998.1

(5) A person may vote in a municipality only if that person is registered on that municipality’s segment of the national common voters roll.
(6) The national legislation referred to in subsection (1) (b) must establish a system
that allows for parties and interests reflectedwithinthe
MunicipalCouncilmakingtheappointment, to be fairly represented
in the Municipal Councilto which the appointment is made.

158. Membership of Municipal Councils.-(I) Every citizen who is qualified to vote
for a Municipal Council is eligible tobe a member of that Council, exceptanyone who is appointed by, or is in the service of, the municipality and receives remuneration for that appointment or service, and who has not been exempted from this disqualification in terms of national legislation;
anyone who is appointed by, or is in the service of, the state in another sphere,
and receives remuneration for that appointment or service, and who has been
disqualified from membership of a Municipal Council in terms of national legislation;
anyone whois disqualified fromvoting for the NationalAssembly or is disqualified in terms of section 47 (1) (c), (4 or (e) from being a member of the
Assembly;
amember of theNationalAssembly,adelegate
to the NationalCouncil of
Provinces or a member of a provincial legislature; but this disqualification does
not apply to a member of a Municipal Council representing local government in
the National Council; or
a member of another Municipal Council; but this disqm!ification does m t apply
to a member of a Municipal Council representing that Council in another Municipal Council of a different category.
(2) A person who is not eligible to be a member of a Municipal Council in terms of
subsection (1) (a), (O), (d) or ( e ) may be a candidate for the Council, subject to any limits or
conditions established by national legislation.
159. Terms of Municipal Councils.-(I) The term of a Municipal Council may be no
more than five years, as determined by national legislation.
(2) If a Municipal Council is dissolved in terms of national legislation, or when its term
expires, an election must he held within 90 days of the date that Council was dissolved or its
term expired.
(3) A Municipal Council, otherthan a Council that hasbeen dissolved following an
intervention in terms of section 119, remains competent to function from the time it is dissolved or its term expires, until the newly elected Council has been declared elected.
[S. 159 substituted by s. 1 of Act No. 65 of 1998.1
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160. Internal procedures.-( 1) A Municipal Council( a ) makes decisions concerning the exercise of all the powers and the performance
of all the functions of the municipality;
(b)
mustelect its chairperson;
(Date of commencement: 30 June, 1997)
(c)
may elect an executivecommittee and othercommittees,subject
to national
legislation; and
(d) may employpersonnel that arenecessaryfortheeffectiveperformance
of its
functions.
(2) The following functions may not be delegated by a Municipal Council:
(a)
The passing of by-laws;
(0) the approval of budgets;

continued on page 1331 (6)
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the imposition of rates and other taxes, levies and dutiez; and

(dl theraisingof loans.
(3) (a) A majority of the nlembers of a Municipal Council must
vote may be takenon any matter.

be present before a

(0) All questions concerning matters mentioned in subsection (2) are determined by
of its members.
a decision taken by a Munic.ipa1 Council with a supporting vote of a majority
( c ) All other questions before a Municipal Council are decided by a majority of the
votes cast.
(4) No by-law may be passed by a Municipal Council unless-

(a)

all the members of the Council have been given reasonable notice; and

(b)

the proposed by-law has been published for public comment.

( 5 ) National legislation liiay provide criteria f x determining(a)

thesize of aM!m;dpalCouncil;

(0)

whether Municipal Councils may elect an executivecommittee
committee; or

(c)

the size of theexecutivecommittee
Council.

orany

othercommittee

orany

other

of a h'lunicipai

(6) A Municipal Council may make by-law which prescribe rules and orders for-

(a)

its internal arrangements;

(0)

its business andproceedings; and

(c)

the establishment, composition, procedures, powers and functions
tees.

of its commit-

(7) A Municipal Council must conduct its business in an open manner, and may close
its sittings, or those of its committees, only when it is reasonable to do so having regard to the
nature of the business being transacted.

(8) Members of a Municipal Council are entitled to participate
those of its committees in a mannerthat-

i n its proceedings and

(a)

allows parties and interests reflected within the Council to be fairly represented;

(0)

is consistent with democracy;and

(e)

may be regulatedbynationallegislation.

161. Privilege.-Provinciai
iegisiation within (ne framework of national legislation may
provide for privileges and immunitiesof Municipal Councils and their members.
162. Publication ofmunicipal by-laws.-(1)
k municipalby-law maybe
only after it has been published in the official gazette of the relevant pro\
mce.

enforced

'

(2) A provincial official gazette must publish a municipal by-law upon request by the
municipality.

(3) Municipal by-law must be accessible to the public.

163. Organised local government.-Aa
the procedurz established by section 76 must-

Act of Parliament enacted i n accordance with
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(a)
(b)

provide for the recognition of nationalandprovincial organisations representing
municipalities; and
determineprocedures bywhich local government may(i) consult with the national or a provincial government;
(ii) designate representatives to participate in the National Council of Provinces; and
(iii) participate in the process prescribed in the national legislation envisaged in
section 22 I (1) (c).
[Para. (b)substituted by s. 4 of Act No. 61 of 2001.]

164. Other matters.-Anymatter
concerninglocalgovernment not dealt with in the
Constitution may be prescribed by national legislation or by provincial legislation within the
framework of national legislation.

CHAPTER 8
COURTS AND ADMIi9ISTRATION OF JUSTICE

165. Judicialauthority.-(])The
courts.

judicialauthority

of the Republic is vested in the

(2) The courts are independent and subject only to the Constitution and the law, which
they must apply impartially and without fear, favour or prejudice.
(3) No person or organ of state may interfere with the functioning of the courts.

(4) Organs of state, through legislative and other measures, must assist and protect the
courts to ensure the independence, impartiality, dignity, accessibility and effectiveness of the
courts.
(5) An order or decision issuedby a court binds
state to which it applies.

allpersonstowhomand

organs of

166. Judicial system.-The courts are( a ) the ConstitutionalCourt;
( 6 ) theSupremeCourt of Appeal;
(c) the High Courts, including anyhigh court ofappeal that maybeestablishedby
an Act of Parliament to hear appeals from High Courts;
(d) the Magistrates’Courts; and
( e ) any othercourt establishedor recognised in terms of an Actof Parliament,
including any court of a status similar to either the High Courts or the Magistrates’ Courts.
167. Constitutionai Court.-( i ) The Constitutional Court consists o f the Chief Jtisiice
of South Africa, the Deputy Chief Justiceand nine other judges.
[Sub-s. ( I ) substituted by s. 1 1 of Acl No. 34 of 2001 -1
(2) A matter before the Constitutional Court must be heard by at least eight judges.

(3) The Constitutional Court(a)
is thehighestcourt in all constitutionalmatters;
( b ) may decide o n l y constitutionalmatters,and issuesconnectedwith decisions on
constitutional matters; and
(L.) makes the finaldecision whether amatter is aconstitutional matter or whether
an issue is connected with a decision on a constitutional matter.
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(4) Only the Constitutional Courtmay( a ) decidedisputesbetweenorgans
of state in thenational or provincialsphere
concerning the constitutional status, powersor functions of any of those organs
of state;
( b ) decide on the constitutionality of any parliamentary or provincial Bill, but may
do so only in the circumstances anticipatedin section 79 or 121;
decide applications envisaged in section 80 or 122;
(6) decide on the constitutionality of any amendment to the Constitution;
( e ) decide that Parliament or thePresident has failedto fulfil aconstitutional
obligation; or
(c)

(f>

certify a provincial constitution in terms of section 144.

( 5 ) The Constitutional Court makes the final decision whether an Act of Parliament, a
provincial Act or conduct of the President is constitutional, and must confirm any order of
invalidity made by the Supreme Court of Appeal, 9 High Court, or a court of similar status,
before that order has any force.
(6) National legislation or the rules of tile Constitutional Court must allow a person,
when it is in the interests of justice and with leave of the ConstitutionalCourt(a)
(b)

to bring a matter directly to the Constitutional Court; or
to appeal directly to the Constitutional Court from any other court.

or
(7) A constitutional matter includes any issue involving the interpretation, protection
enforcement of the Constitution.
168. Supreme Court of Appeal.-(1)
The SupremeCourt of Appealconsists of a
President, a Deputy President and the number of judges of appeal determined in terms of an
Act of Parliament.
[Sub-s. (1) substituted by s. 12 of Act No. 34 of 2001 .]

(2) A matter before the Supreme Court of Appeal must be decided by the number of
judges determined in terms of an Act of Parliament.
[Sub-s. (2) substituted by s. 12 of Act No. 34 of 2001.1

(3) The Supreme Court of Appeal may decide appeals in any matter. It is the highest
court of appeal exceptin constitutional matters,and may decide only(a)

appeals;

(b)

issuesconnected with appeals; and

(c)

any other matter that may be referred to it in circumstances defined by an Act of
Parliament.

169. High Courts.-A
(a)

High Court may decide-

any constitutional matter except a matter that(i) only the Constitutional Court may decide; or
(ii) is assigned by an Act of Parliament to another courtof a status similar to a
High Court; and

(b)

any other matter not assigned to another court by an Act of Parliament.

170. Magistrates’ Courts and other courts.-Magistrates’ Courts
and all other courts
may decide any matter determinedby an Act of Parliament, but a court of a status lower than a
High Court may not enquire into or rule on the constitutionality of any legislation or any
conduct of the President.

(Issue No 36 - Supplenzentary)
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171. Court procedures.-All courts function
in terms of national legislation, and their
rules and procedures must be provided for
in terms of national legislation.
172. Powers of courts in constitutional matters.-(
matter within its power, a court-

1) When deciding a constitutional

(a)

must declare that any law or conduct that is inconsistent with the Constitution is
invalid to the extentof its inconsistency; and

(b)

may make any order that is just and equitable, including(i) an order limiting the retrospective effect of the declaration
and

of invalidity;

(ii) an order suspending the declaration of invalidity for any period and on any
conditions, to allow the competent authority to correct the defect.

(2) (a) The Supreme Court of Appeal, a High Court or a court of similar status may
make an order concerning the constitutional validity of an Act of Parliament, a provincial Act
or any conductof the President,but an order of constitutional invalidity has no force unless it is
confirmed L: the Constitutional Court.
( b ) A cdurt which makes an order of constitutional invaliditymay grant a temporary
interdict or other temporary relief to a party, or may adjourn the proceedings, pending a decision of the Constitutional Courton the validityof that Act or conduct.
(c) National legislation must provide for the referral of an order of constitutional invalidity to the Constitutional Court.

(d)Any person or organ of state with a sufficient interest may appeal, or apply, directly to the Constitutional Court to confirm or vary an order of constitutional invalidity by a
court in terms of this subsection.
173. Inherent power.-The Constitutional Court, Supreme Court of Appeal and High
Courts have the inherent power to protect and regulate their own process, and to develop the
common law, taking into account the interests of justice.
174. Appointment of judicialoficers.-(l)
Any appropriatelyqualifiedwomanor
man who is a fit and proper person may be appointed as a judicial officer. Any person to be
appointed to the Constitutional Courtmust also be a South African citizen.

(2) The need for the judiciary to reflect broadly the racial and gender composition of
South Africa must be consideredwhen judicial officers are appointed.
(3) The President as head of the national executive, after consulting the Judicial Service Commission and the leaders of parties represented in the National Assembly, appoints the
Chief Justice and the Deputy Chief Justice and, after consulting the Judicial Service Commission, appoints the Presidentand Deputy Presidentof the Supreme Courtof Appeal.
[Sub-s. (3) substituted by s. 13 of Act No. 34 of 2001.1

(4) The other judges of the Constitutional Court are appointedby the President, as head
of the national executive, after consulting the Chief Justice and the leaders of parties represented in the National Assembly, in accordance with the following procedure:
( a ) TheJudicialServiceCommission
must prepare a list of nominees with three
names more than the number of appointments to be made, and submit the list to
the President.
(b) The President may make appointments from the list, and must advise the Judicial Service Commission, with reasons, if any of the nominees are unacceptable
and any appointment remainsto be made.
(c)
TheJudicialServiceCommissionmustsupplementthe
list with furthernominees and the President must make the remaining appointments from the supplemented list.
[Sub-s. ( 4 ) Substituted by S . 13 of Act NO. 34 of 2001.1

(Issue NO 36 - Supplementary)
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(5) At all times, at least four members of the Constitutional Court must be persons
who
were judges at the time theywere appointed to the Constitutional Court.

(6) The President must appoint the judges of all other courts on the advice of the Judicial Service Commission.
(7) Other judicial officers must be appointed in terms of an Act of Parliament which
must ensure that the appointment, promotion, transfer or dismissal of, or disciplinary steps
against, these judicial officers take place
without favour or prejudice.
(8) Before judicial offlcers begin to perform their functions, they must take an oath or
affirm, in accordance with Schedule 2, that they will uphold and protect the Constitution.
175. Acting judges.-(1) The President may appoint a woman or a man to be an acting
judge of the Constitutional Courtif there is a vacancy or if a judge is absent. The appointment
must be made on the recommendation of the Cabinet member responsible for the administration of justice actingwith the concurrenceof the Chief Justice.
[Sub-s. (1) substituted by s. 14 of Act No. 34of 2001.1

(2) The Cabinet member responsible for the administrationof justir’r must appoint acting
judges to other courts after consulting the senior judgeof the court 011 which the acting judge
will serve.
176. Terms of office and remuneration.-(1) A Constitutional Court judge holds office for a non-renewable term of 12 years, or until he or she attains the age of 70, whichever
occurs first, except where an Act of Parliament extends the term of office of a Constitutional
Court judge.
[Sub-s. ( I ) substituted by s. 15 of Act No. 34 of 2001.1

(2) Other judges hold office until they are discharged from active service in terms
of an
Act of Parliament.
(3) The salaries, allowancesand benefits of judges may not be reduced.
177. Removal.-( 1) A judge may be removed from office only if(a) the Judicial Service Commission finds that the judge suffers from an incapacity,
is grossly incompetent oris guilty of gross misconduct; and
(b) theNationalAssemblycallsforthat
judge to beremoved,byaresolution
adopted with a supporting voteof at least two thuds of its members.

(2) The President must remove a judge from officeupon adoption of a resolution calling for thatjudge io be removed.
(3) The President, on the advice of the Judicial Service Commission, may suspend a
judge who is the subject of a procedurein terms of subsection (1).
178. Judicial Service Commission.-(1) There is a Judicial Service Commission consisting of( a ) the Chief Justice, who presides at meetings of the Commission;
(b) the President of the Supreme Court of Appeal;
[Para. (b) substituted by s. 16 (n)of Act No. 34 of 2001.1

one Judge President designated by the Judges President;
(d) the Cabinet member responsible for the administration of justice, or an alternate
designated by that Cabinet member;
( e ) two practisingadvocatesnominatedfrom
within theadvocates’professionto
represent the profession as a whole, and appointed by the President;
(c)
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(f,
(g)

two practisingattorneysnominatedfromwithintheattorneys’professionto
represent the professionas a whole, and appointed by the President;
one teacher of law designated by teachers of law at South African universities;

(h)

six personsdesignated by theNationalAssemblyfromamong
its members, at
least three of whom must be members of opposition parties represented in the
Assembly;

(i)

four permanentdelegatestotheNationalCouncil
of Provincesdesignated
together by the Councilwith a supporting vote of at least six provinces;
four persons designated by the President as head of the national executive, after
consulting the leadersof all the parties in the National Assembly; and
when considering matters relating to a specific High Court, the Judge President
of that Court and the Premier of the province concerned, or an alternate designated by each of them.

0’)

(k)

[Para. (k)substituted by s. 2 ( a ) of Act No. 65 of 1998 and by s. 16 (6)of Act No. 34 of 2001.1

(2) If the number of per.,ons nominated from within the advocates’ or attorneys’ profession in terms of subsection (13 ( e ) or 2) equals the number of vacancies to be filled, the
President must appointthem. If the wmber of personsnominatedexceedsthenumber
of
vacanciestobefilled,
the President, after consulting the relevant profession,
must appoint
sufficient of the nominees to fill the vacancies, taking into account the need
to ensure that those
appointed represent the professionas a whole.
(3) Members of the Commission designated by the National Council of Provinces
serveuntiltheyarereplacedtogether,or
until anyvacancyoccurs in theirnumber.Other
members who were designated or nominated to the Commission serve until they are replaced
by those who designated or nominated them.
(4) The Judicial Service Commission has the powers and functions assigned to itin the
Constitution and national legislation.

(5) The JudicialServiceCommission
may advisethenationalgovernmentonany
matter relating to the judiciary or the administration
of justice, but whenit considers any matter
except the appointment of a judge, it must sit without the members designated
in terms of
subsection (1) ( h ) and (i).

(6) The Judicial Service Commission may determine its own procedure, but decisions
of the Commission must be supportedby a majority of its members.

(7) If the Chief Justice or the President of the Supreme Courtof Appeal is temporarily
unable to serve on the Commission, the Deputy Chief Justice or the Deputy President of the
Supreme Courtof Appeal, as the casemay be, acts as his or her alternate on the Commission.
[Sub-s. (7) added by s. 2 ( 6 )of Act No. 65 of 1998 and substituted by s. 16 (c) of Act No.
34 of
200 1.I

(8) The President and the persons who appoint, nominate or designate the members of
the Commission in terms of subsection (1) (c), (e),(f) and (g), may, in the same manner appoint, nominate or designate an alternate for each of those members, to serve on the Commission whenever the member concerned is temporarily unable to do so by reason of his or her
incapacity or absencefrom the Republic or for any other sufficient reason.
[Sub-s. (8) added by s. 2 (b) of Act No.65 of 1998.1

179. Prosecuting authority.-( 1) There is a single national prosecuting authorityin the
Republic, structuredin terms of an Act of Parliament, and consistingof(a) a National Director of Public Prosecutions, who is the head of the prosecuting
authority, and is appointed by the President, as head of the national executive;
and
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(6)

Directors of PublicProsecutions and prosecutorsasdetermined
Parliament.

by an Act of

(2) The prosecuting authority has the power toinstitute criminal proceedings on behalf
of the state, and to carry out any necessary functions incidental to instituting criminal proceedings.

(3) National legislation must ensure that the Directorsof Public Prosecutions(a)

areappropriatelyqualified;and

(6)

are responsibleforprosecutions
tion (5).

in specificjurisdictions,subjecttosubsec-

(4) National legislation must ensure that the prosecuting authority exercises
tions without fear, favour or prejudice.

its func-

( 5 ) The National Directorof Public Frosecutions-

,?,I

must determine, with the concurrence of the Cabinet member responsible for the
administration of justice, and after consuiting the Directors of Public Prosecutions, prosecution policy, which must be observedin the prosecution process;

(b)

must issue policy directives which must be observed in the prosecution process;

(c)

may intervene in theprosecutionprocesswhenpolicydirectivesare
plied with; and

not corn-

(6) may reviewadecisiontoprosecuteornotto?rosecute,afterconsultingthe
relevant Director of Public Prosecutions and after taking representations within
a period specified by the National Director
of Public Prosecutions, from the
following:

(i) The accused person.
(ii) The complainant.
(iii)AnyotherpersonorpartywhomtheNationalDirectorconsiderstobe
relevant.
(6) The Cabinet member responsible for the administration of justice must exercisefinal responsibility over the prosecuting authority.

(7) All other matters Concerning the prosecuting authority must be determined by national legislation.
180. Other matters concerning administration of justice.-National
legislation may
provide for any matter concerning the administration of justice that
isnot dealt with in the
Constitution, including(a)

training programnes for judicial officers;

(6)

procedures for dealing with complaints about judicial officers; and

(e)

the participation of people other than judicial officers in court decisions.

CHAPTER 9
STATE INSTITUTIONS
SUPPORTING
CONSTITUTIONAL
DEMOCRACY

181. Establishment and governing principles.-(
strengthen constitutional democracy in the Republic:
(a)

(Issue No 32)
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(b)

The SouthAfrican Human RightsCommission.

(c)

The Commission for thePromotion and Protection of the Rights of Cultural,
Religious and Linguistic Communities.

(4

The Commission forGender Equality.

(e)

The Auditor-General.

U,

The Electoral
Commission

(2) These institutionsareindependent,andsubjectonly
to theConstitution and the
law, and they must be impartial and must exercise their powers and perform their fimctions
without fear, favour or prejudice.

(3) Other organs of state, through legislative and other measures, must assist and protecttheseinstitutions to ensure the independence,impartiality, dignity and effectiveness of
these institutions.
( 3 ) No person or organ of state may interfere with the functioning of these institutions.

( 5 ) These institutions are accountable to the National Assembly, and must report
their activities and the performance o f their functions to the Assembly at least once a year.

on

Public protector
182. Functions of Public Protector.-(
lated by nationallegislation-

1) The Public Protector has the power, as regu-

(a)

to investigate any conduct in state affairs, or in the public administration in any
sphere of government, that is alleged or suspected to be improper or toresult in
any impropriety or prejudice;

(b)

to report on that conduct; and

(c)

to take appropriateremedial action.

(2) The Public Protector has the additional powers and functions prescribed by national legislation.
(3) The Public Protector may not investigate court decisions.

(4) The Public Protector must be accessible to all persons and communities.
(5) Any report issued by the Public Protector must be open to the public unlessexceptional circumstances, to be determined in terms of national legislation, require that a report be
kept confidential.

183. Tenure.-The
years.

Public Protector is appointed for a non-renewable period of seven

South Afiican Human Rights Commission
184. Functions of South African Human Rights Commission.-(1)
can Human Rights Commission must-

The South Afiri-

(4)

promote respect for human rights and a culture of human rights;

(b)

promote the protection, development and attainment of human rights; and

(c)

monitor and assess the observance of human rights in the Republic.
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(2) The South African Human Rights Commission has the powers,
national legislation, necessary to perform its functions, including thepower-

as regulated by

(a)

to investigate and to report on the observance of human rights;

(b)

totakestepstosecureappropriateredresswherehumanrightshavebeenviolated;

(c)

tocarryoutresearch;and

(4

to educate

(3) Each year, the South African Human Rights Commission must require relevant
organs of state to provide the Commission with information on the measures that they have
taken towards the realisation of the rights
in the Bill of Rights concerning housing, health care,
food, water, social security, education andthe environment.
(4) The South African Human Rights Commission has the additional powers and functions prescribed by national lc>;isiation.
Commission f o r the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities

185. Functions of Commission.-(1) The primary objects
of the Commission for the
Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities
are-

(a)

to promote respect for the rights of cultural, religious and linguistic communities;

(b)

to promoteanddeveloppeace,
friendship,humanity,toleranceandnational.
unityamongcultural,religiousandlinguisticcommunities,
on thebasis
equality, non-discrimination and free association; and

(c)

of'

to recommend the establishmentorrecognition,
in accordancewith nationall
legislation, of a cultural or other council or councils for a community or communities in South Africa.

(2) The Commission has the power, as regulated by national legislation, necessary to
achieve its primary objects,including the power to monitor,investigate,research,educate,
lobby, advise and report on issues concerning the rights of cultural, religious and linguistic
communities.
(3) The Commission may report any matter which
falls within its powers and function:;
to the South African Human Rights Commission for investigation.

(4) The Commission has the additionai powers and functions prescribed by naiioiial
legislation.
186. Composition of Commission.-(1) The number of members of the Commission
for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities and their appointment andtemx of office must be prescribed by national legislation.
(2) The composition of the Commissionmust(a)

be broadly representative of the main cultural, religious
nities in South Africa; and

(h)

broadly reflect the gender composition of South Africa.
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COMMISSION FOR GENDER EQUALITY
187. Functions of Commission for Gender Equality.-(1)
The Conmission for Gender Equality must promote respect for gender equality and the protection, development and
attainment of gender equality.

(2) The Commission for Gender Equality has the power, as regulated by national legislation, necessaryto perform its functions,including thepowertomonitor,
investigate, research, educate, lobby, advise and report on issues concerning gender equality.
(3) The Commission for Gender Equality has the additional powers and functions prescribed by national legislation.

A CIDITOR-GENERAL

188. Functions of Auditor-General.--( 1) The Auditor-General must audit and report
on the accounts, financial statemens and finanr.ial management of(uj

all national and provincial state departments and administrations,

(6) all municipalities;and
(c')

any otherinstitution or accounting entity required by national or provincial
legislation to be audited by the Auditor-General.

(a)

any institution funded from the National Revenue Fund or a Provincial Revenue
Fund or by a municipality; or

(0)

any institution that is authorised in terms of any law to receive moneyfor a
public purpose.

(3) The Auditor-General must submit audit reports to any legislature that has a direct
interest in the audit. and to any other authority prescribed by national legislation.
1411 reports
must be made public.
(4) The Auditor-Generalhas
tional legislation.

the additionalpowersandfunctionsprescribedby

na-

189. Tenure.-The Auditor-General must be appointed for a fixed. non-renewable term
of between five and ten yesrs.

ELECTORAL COMMISSION
1) The Electoral Commission must-

190. Functions of Electorai Cornmission.-(

(a) manage elections of national,provincial
accordance with national legislation;

and municipallegislativebodies

in

(h)

ensure that those eiections are free

(c)

declare the results of those elections within a period that must be prescribed by
national li-gislation and that is 2s short as reasonably possible.
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(2) The Electoral Commission has the additional powers and functions prescribed by
national legislation.

191. Composition of Electoral Commission.-TheElectoralCommissionmustbe
composed of at least three persons. The number of members and their terms of office must be
prescribed by national legislation.

Independent Authority to Regulate Broadcasting
192. Broadcasting Authority.-Nationallegislationmustestablishanindependent
authority to regulate broadcasting in the public interest, and to ensure fairness and a diversity
of views broadly representing SouthAfrican society.

General P:-ovisions

197 Appointments.-(1)ThePublic
Prr lzctorandthemembers
established by this Chapter must be womenperinen who-

(a)

of anyCommission

areSouthAfricancitizens;

(6) are fit and proper persons to hold the particular office; and
(c)

comply with any other requirements prescribed by national legislation.

( 2 ) The need for a Commission established by this Chapter to reflect broadly the race
and gender compositionof South Africa must be considered when members are appointed.

(3) The Auditor-General must be a woman or a man who is a South African citizen
and a fit and proper person to hold that office. Specialised knowledge of, or experience in,
auditing, state finances and public administration must be given due regard in appointing the
Auditor-General.
(4) The President, on the recommendation of the National Assembly, must appoint the
Public Protector, the Auditor-General and the members of-

(a)

theSouthAfricanHumanRightsCommission;

(b)

theCommissionforGenderEquality;and

(c)

theElectoral Cormission.

(5) The National Assembly must recomrnend persons-

(GI

zominated by a cormittee of the Assexb!y proportionally composed
bers of all parties represented in the Assembly; and

(b)

approved by the Assembly by a resolution adopted with a supporting vote-

of mem-

(i) of at least 60 per cent of the members of the Assembly, if the recommendation concerns the appointment of the Public Protector or the AuditorGeneral; or
(ii) of a majority of the members of the Assembly,
if the recommendation
concerns the appointmentof a member of a Commission.

(6) The involvement of civil society in the recommendation process may be provided
for as envisaged in section 59 (1) (a).
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194. Removal from office.-(I) The Public Protector, the Auditor-General or a member of a Commission established by this Chaptermay be removed from office only on(u)

the ground of misconduct, incapacity or incompetence;

(b)

a finding to that effect by a committee of the National Assembly; and

(c)

the adoption by the Assembly of a resolution calling for that person’s removal
from office.

(2) A resolution of the National Assembly concerning the removal from office Of-

(a) the Public Protector or the Auditor-General must be adopted with a supporting
vote of at least two thirds of the membersof the Assembly; or

(6)

I

II

‘ 1

a member of a Commission must be adopted with a supporting vote of a majority of the members of the Assembly.
rle President-

(a)

may suspend a person fYom office at any time after the start of the proceedings
of a committee ofthe National Assembly for the removal of that person; and

(6)

must remove a person from office upon adoption by the Assembly of the resolution calling for that person’s removal.

CHAPTER 10
PUBl-lC

ADMINISTRATION

195. Basicvaluesandprinciplesgoverningpublicadministration.-(I)
Publicadministration must be governed by the democratic values and principles enshrined in the Constitution, including the followingprinciples:
A high standard of professional ethics must be promoted and maintained.
Efficient, economic and effective use of resources must be promoted.
Public administration must be development-oriented.
Services must be provided impartially, fairly, equitably and without bias.
People’s needs must be responded to,
participate in po!icy-making.

and the public must be encouraged

to

Public administration must be accountable.
Transparency must be fostered by providing the public with timely, accessible
and accurate information.
Good human-resource
management
and career-development
practices,
maximise human potential, must be cultivated.

to

Publicadministrationmust
be broadly representative of theSouthAfrican
people, with employment and personnel management practices based on ability,
objectivity, fairness, and the need to redresstheimbalances
of the past to
achieve broad representation.
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(2) The above principles apply to-

(a)

administration in everysphere of government;

(b)

organs of state; and

(c)

public
enterprises.

(3) National legislation must ensure the promotion of the values imd principles listed in
subsection (1).

(4) The appointment in public administration of a number of persons on policy considerations is not precluded, but national legislation must regulate these appointments in the public:
service.

( 5 ) Legislation regulating publicadministration
sectors, administrations or institutions.

may differentiatebetweendifferent

(6) Thenature andfunctions of different sectors, administratlons or institutions of
public administrationarerelzqantfactors
to be taken into account in legislationregulating
public administration.
196.PublicServiceCommission.-(I)
for the Republic.

There is asinglePublic

Service Commission

(2) The Commission is independent and must be impartial, and must exercise its powers and perform its functions without fear, favour or prejudice in the interest of the maintenance of effective and efficient public administration and a high standard of professional ethics
i n the public service. The Commission must be regulated by national legislation.
(3) Other organs of state, through legislative and other measures, must assist and protect the Commission to ensure the independence, impartiality, dignity and effectiveness of the
Commission. No person or organ of state may interfere with the functioning of the Commission.
(4) The powers and functions of the Commission aretopromotethe valuesandprinciplessetout
public service;

in section 195, throughout the

to investigate, monitor and evaluate the organisation and administration, and the
personnel practices, of the public service;
to propose measures to
public service;

ensure effective and

efficient performance within the

togive directionsaimedatensuringthatpersonnel
procedures relating to
recruitment, transfers, promotions and dismissals comply with
the values and
principies set out i n section 195;
to report in respect of its activities and the performance of its functions, including any finding it may make and directions and advice it may give, and to provide an evaluation of the extent to which the values and principles set out in
section 195 are complied with; and
either of its own accord or on receipt of any complaint-

(i) to investigate and evaluate the application of personnel and public administration practices, and to report to the relevant executive authority and kgislature;
(ii) to investigategrievances of employees in the publicserviceconcerning
official acts or omissions, and recommend appropriate remedies;
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(iii) to monitor and investigate adherence to applicable procedures in the public
service; and
(iv)toadvise
national and provincialorgans of stateregardingpersonnel
practices in the public service, including those relating to the recruitment,
appointment,transfer,discharge
and otheraspects
of the careers of
employees in the public service; and

(g)

to exercise or perform the additional powers or functions prescribed by an Act
of Parliament.
[Para. (g) added by s. 3 of Act No. 65 of 1998.1

( 5 ) The Commissionis accountable to the National Assembly.

(6) The Commissionmust report at least once a year in terms of subsection (4) (e)(a)

to the NationalAssembly; and

(b)

in respect of its activities in a province, to the legislature of that province.

(7) The Commissiol! ha,. tf;c following 14 commissioners appointed by the Prcsident:
(a)

Five commissionersapproved
subsection (8) ( a ) ; and

by theNational

(b)

one commissioner for each province nominated
in accordance with subsection (8) (6).

Assembly in accordance with
by the Premier of the province

(8) ( a ) A commissioner appointed in terms of subsection (7) (a) lnust be(i) recommended by a committee of the National Assembly that

is proportionally
composed of members of all parties represented in the Assembly;and

(ii) approved by the Assembly by a resolution adopted with
majority of its members.

a supporting vote of a

(b) A commissioner nominated by the Premier of a province must be(i) recommended by a cornlittee of the provincial legislature that is proportionally
composed of members of all parties represented in the legislature; and
(ii) approved by the legislature by a resolution adopted with a supporting vote of a
majority of its members.
(9) An Act of Parliament must regulate the procedure for the appointment of commissioners.
(1 0) A commissioner is appointed for a term of five years, which is renewable for one
additional term only, andmust be a woman or a man who is-

(a)

a South Africancitizen; and

(b)

afit and properpersonwithknowledgeof,
orexperience in, administration,
management or the provision of public services.

(1 1 ) A commissioner may be removed from office only on-

(a) the ground of misconduct,incapacity or incompetence;
(6)

a finding to that effect by a committee of the National Assembly or, in the case
of a commissioner nominated by the Premier of a province, by a committee of
the legislature of that province; and

(c>

the adoption bytheAssembly
or theprovinciallegislature
concerned, of a
resolution with a supporting vote of a majority of its members calling for the
commissioner’s removal fromoffice.
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(12) The President must remove the relevant commissioner from office upon).(

the adoption by theAssembly of a resolutioncalling for that commissioner’s
removal; or

(1))

written notification by the Premier that the provincial legislature has adopted
resolution calling for that commissioner’s removal.

a

(1 3) Commissioners referred to in subsection (7) ( b ) may exercise the powers and perform the functionsof the Commission in their provinces as prescribed by national legislation.

197. Public Service.-(I)
Within public administration there is a public service for the
Republic, which must function, and be structured, in terms of national legislation, and which
must loyally execute the lawful policies of the government of the day.
(2) The tennsand conditions of employment in the public service must be regulated by
;:atlonal legislation. Employees are entitled to a fair pension as regulated by national legislai1.i 1.

(3) N o employee of the public service maybe favoured or prejudiced only because that
person supports a particular political party or cause.

(4) Provincial governments are responsible for the recruitment, appointment, promotion, transfer and dismissal of members of the public service in their administrations within a
framework of uniform norms and standards applying to the public service.

CHAPTER 11
SECURITY SERVICES

198. Governing principles.-The
Republic:

followingprinciplesgovernnationalsecurity

in the

(,a) National security must reflect the resolve of South Africans, as individuals and
as a nation, to live as equals, to live in peace and harmony, to be free from fear
and want and to seek a better life.
*(b) The resolve to live in peace and harmony precludes any South African citizen
fromparticipating in armedconflict,nationally
or internationally, except as,
provided for in tenns of the Constitution or national legislation.
(c)

Nationalsecurity must bepursued in compliznce with the law, including inter-.
national law.

(4

Nationalsecurity
executive.

is subject to theauthority

of Parliamentandthenational

199. Establishment, structuring and conduct of security services.-( 1) The security
services of the Republicconsist of asingledefenceforce,a
single policeserviceand any
intelligence services established in t e r m of the Constitution.
(2) The defence force is the only IavfuI military force in the Republic.

* Para. ( h ) may not be enforced until the legislation envisaged in s. 198 is enacted. See Sch 6 item 21 (2).
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'(3) Other than the security services established
in terms of the Constitution, anned
organisations or services may be established only in terms of national legislation.

(4) The security services must be structured and regulated by national legislation.
(5) The security services must act, and must teach and require their members to act, in
accordancewiththeConstitution
and the law, including customary international lawand
international agreements binding on the Republic.

(6) No member of any security service may obey a manifestly illegal order.
(7) Neither the security services, nor any of their members, may, i n the performance of
their functions-

(a)

prejudice a political party interest that is legitimate in terms of the Constitution;
or

(h)

further. in a partisan manner, any interest of a political party

( 2 ) 1-0 give effect to the principles of trarlsparency and accountability, multi-party parliamentary committees must have oversight of all security services in a manner determined by
national legislation or the rules and orders of Parliament.

DEFENCE
200. Defence force.-(1)
ciplined military force.

The defence force must be structured and managed as a dis-

(2) The primary object of the defence force is to defend and protect the Republic, its
territorialintegrity and its people in accordancewith the Constitution and the principles of
international law regulating the use of force.
201. Political responsibility.--( I ) A member of the Cabinet must be responsible, for
defence.
(2) Only the President, as head of the national executive, may authorise
ment of the defence force(u)

in co-operationwith the police service;

(6)

in defence of the Republic: or

(c)

in fulfilment of an internationalobligation.

the employ-

(3) When the defence force is employed for any purpose mentioned in xbsection (2),
the President must infonn Parliament, promptly and in appropriate detail, of(,a)

the reasons for the employment of the defence force;

(b)

any place where the force

(e)

the number of peopleinvolved;and

is being employed;

(d) the period for which the force

is expected to be employed.

(4) If Parliament does not sit during the first seven days after the defence force is employed as envisaged in subsection (2), the President must provide the information required in
subsection (3) to the appropriate oversight committee.

* See Sch 6 item 21 ( 3 ) but note no para. (a) has been published yet
( I s u e No 32)
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202. Command of defence force.-( 1) The President as head of the national executive
is Commander-in- Chief of :he defence force, and must appoint the Military Command of the
defence force.
(2) Command of the defence force must be exercised in accordanc-, with the directions
of the Cabinet memberresponsible for defence, under the authority of the President.

203. State of national defence.---(I)
The Presidentashead of thenationalexecutive
may declare a state of national defence, and must inform Parliament promptly and in appropriate detail of-(a)

the reasonsforthedeclaration;

(b)

any place where the defence force is being employed; and

(e)

the number of people involved.

(2) If Parliament is not sitting when a state of national defence is declared, the President must sumrnon Paiialnent to an extraordinary sitting within seven days of the declaration.
(3) A declaratiun of a state of national defence lapses Enless it i s approved by Parliament within seven days of the declaration.

204.Defencecivilian
secretariat.-A civiliansecretariatfordefencemustbeestablished by national legislation to function under the direction of the Cabinet member responsible for defence.

POLICE
205. Police service.--(I)
The national police service must be structured to function in
the national, provincial and, where appropriate. local spheres of government.

(2) National legislation must establish the powers and fimctions of the police service
and must enablethe policeservice to discharge its responsibilitieseffectively,takinginto
account therequirements of the provinces.
(3) The objects of the police service are to prevent, combat and investigate crime, to
maintain public order, to protect and secure the inhabitants of the Republic and their property,
and to uphold and enforce the law.

206.Politicalresponsibility.-(I)
A member of the Cabinetmust be responsible for
policing and must determine national policing policy after consulting the provincial
governments and taking into account the policing needs and priorities of the provinces as determined
by the provincial executives.

(2) The national policing policy may make provision for different policies in respect of
different provinces after taking into account the policing needs and priorities of these provinces.
(3) Each province is entitled-(a)

to monitorpolice conduct;

(LJ)

to oversee the effectiveness and efficiency of the policeservice,including
receiving reports on the police service;

(L:)

to promote good relations between the police and the community;

(a') to assess the effectiveness of visible policing; and
((I)
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(4) A provincial executive is responsible for policing functions-

(a)

vested in it bythisChapter;

(b)

assigned to it in terms of national legislation; and

(c)

allocated to itin the national policing policy.

(5) In order to perform the functions set out in subsection (3), a province-

(a) may investigate, or appointacommission
policeinefficiency
community; and
(b)

of inquiry into,anycomplaints
of
in relationsbetween the policeandany

or abreakdown

must make recommendations to the Cabinet member responsible for policing.

(6) On receipt of a complaint lodged by a provincial executive, an independent police
complaints body established by national legislation must investigate any alleged misconduct
of, or offence committed by, a member of the police service in the province

(7) National legislaiioll mustprovideaframework
functions and control of municipal police services.

for theestahliAment,

powers,

(8) A committee composed of the Cabinet member and the members of the Executive
Councils responsible for policing must be established to ensure effective co-ordination of the
police service and effective co-operation among the spheresof government.

(9) A provincial legislature may require the provincial commissioner of the province to
appear before it or any of its committees to answer questions.
207. Control of police service.-(]) The Presidentashead of thenationalexecutive
must appoint a woman or a man as the National Commissioner of the police service, to control
and manage thepolice service.

(2) The NationalCommissionermustexercisecontrol
overandmanagethe
police
service in accordance with the nationalpolicing policy andthedirections
ofthe Cabinet
member responsible for policing.
(3) The National Commissioner, with the concurrence of theprovincialexecutive,
must appoint a woman or a man as the provincial commissioner for that province, but if the
National Commissioner and the provincial executive are unable tc agree on the appointment,
the Cabinet memberresponsible for policing must mediate between the parties.
(4) The provincialcommissionersareresponsible

for policing in theirrespective

provinces-(a)

as prescribedbynationallegislation;

and

(b)

scbject to the power of the National Commissioner to exercise control over and
manage the police service in terms of subsection (2).

( 5 ) The provincial commissioner must report to the provincial legislature annually on
policing in the province, and must send a copy of the report to the National Commissioner,
(6) If the provincial commissioner has lost the confidence of the provincial executive,
that executive may institute appropriate proceedings for the removal or transfer of, or disciplinary action against, that commissioner, i n accordance with national legislation.

208. Poiice civiliail secretariat.-A civilian secretariatfor the police service mustbe
established by national le,uislation to function underthe direction of the Cabinetmember
responsible for policing.
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INTELLIGENCE
209. Establishment and control of intelligence services.--(l) Any intelligenceservice, other than any intelligence division of the defence force or police service, may be established only by the President, as head of the national executive, and only in terms of national
legislation.
(2) The President as head of the national executive must appoint a woman or a man as
head of each intelligence service established in terms of subsection (l), and must either assume
political responsibility for the control and direction
of any of those services, or designate a
member of the Cabinetto assume that responsibility.
210. Powers,functionsand monitoring.-National
legislation mustregulate theobjects, powers and functions of the intelligence services, including any intelligence division
of
the defence force or police service, and must provide for-

(a) the co-ordination of all intelligenccservices; and
(h)

civilian monitoring OF the activities of those services by an inspector appointed
by the President, as head b f the national executive, and approved by a resolution
adopted by the National Assembly with a supporting vote of at least cwo thirds
of its members.

CHAPTER 12
TRADITIONAL
LEADERS
211. Recognition.-( 1) The institution, status and role of traditional leadership, according to customary law,are recognised, subject to the Constitution.
(2) A traditional authority that observes a system of customary law may fimction subject to any applicablelegislation and customs, which includes amendments to, or repeal of, that
legislation or those customs.

(3) The courts must apply customary law when that law is applicable, subject to the
Constitution and any legislation that specifically deals with customary law.

212. Role of traditional leaders.-(I)
National legislation may provide for a role for
traditional leadership as an institution at local level on matters affecting local communities.

(2) To deal with matters relating to traditional leadership, the role of traditional leaders, customary law and the customs of communities observing a system of customary law(a)

national or provincial legislation may provide for the establishment of houses of
traditional leaders; and

(b)

national legislation may esrLlblisha council of traditional leaders.
CHAPTER 13

FINANCE
GEhrERAL FlhllNCIAL M4 TTERS
213. Naticnal Revenue Fund.--(!) There is a NationalRevenueFund into which all
money received by the national goveclment must be paid, except money reasonably excluded
by an Act of Parliament.
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(2) Money may be withdrawn from the National Revenue Fund only-

(a)

in t e m s of an appropriation by an Act of Parliament; or

(b)

as a direct charge against the National Revenue Fund,
the Constitution or an Act of Parliament.

when it is provided for i n

( 3 ) A province’s equitable share of revenue raised nationally is a direct charge against
the National Revenue Fund.

(Date of commencement: 1 January, 1998.)
214. Equitable shares and allocations
provide for-

of revenue.-(I)

An Act of Parliamentmust

(a)

the equitable division of revenue raised nationally among the national, provincial and local spheres of government;

‘h)

thedeterminationof
that revenue: and

(c)

anyotherallocationstoprovinces,localgovernment
or municipalitiesfromthe
national government’s share of that revenue, and any conditions on which those
allocations may be made.

each province’sequitableshare

of the provincial share

of

(2) The Act referred to in subsection (1) may be enacted only after the provincial governments, organised local government and the Financial and Fiscal Commission have been consulted,
and any recommendations of the Commission have been considered, and must take into account-

(a)

the nationalinterest;

(6)

any provisionthatmust
tional obligations;

be made in respect of the nationaldebt and other na-

(e)

theneedsandinterests
criteria;

of thenationalgovernment,determined

by objective

(4

theneedtoensurethattheprovincesandmunicipalitiesareable
basic services and perform the functions allocated to them;

to provide

(e)

the fiscal capacity and efficiency of the provinces and municipalities;

cr)

developmentalandotherneeds
ties;

(gj

economic disparities within and among the provinces;

(17)

obligations of the provinces and municipalities in terms of national legislation;

(i)

the desirability of stable and predictable allocations of revenue shares; and

u)

of provinces,localgovernmentandmunicipali-

the need forflexibility in respondingtoemergenciesorothertemporaryneeds,
and other factors basedon similar objective criteria.
(Date of commencement: 1 January, 1998.)

215. National, provincial and municipal budgets.-(1)
National,provincialandmunicipal budgets and budgetary processes must promote transparency, accountability and the
effective fmancial management of the economy, debt and the public sector.

(7) National legislation must prescribe(N)

the form of national, provincial and municipal budgets;

(,/I)

Lvhen national and provincial budgets must be tabled; and
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that budgets in each sphere of government must show thesources of revenue
and the way in which proposed expenditure will comply with national legislation.

(3) Budgets in each sphere of government must contain(a)

estimates of revenue and expenditure,
differentiating
current expenditure;

hetween capital
and

(h)

proposalsforfinancing
apply; and

(c)

an indication of intentionsregardingborrowing
and otherforms
liability that will increase public debt during the ensuing year.

any anticipated deficit for the period to which they
of public

(Date of commencement: 1 January, 1998.)
216. Treasury control.-( 1 ) National legislation must establish a national treasury and
prescribemeasures to ensure both transparency and expenditure control i n eachsphere of
government, by introducing(0)
generally recognised accountingpractice;
(b)

uniform expenditureclassifications; and

((-)

uniform treasurynorms and standards.

(2) The national treasury must enforce compliance with the measuresestablished i n
terms of subsection ( I ) , and may stop the transfer of funds to an organ of state if that organ of
state commits a serious or persistent material breach of those measures.
[Sub-s. ( 2 ) substituted hy s. S

((1)

of Act No. 61 of 2001 .]

(3) A decision to stop the transfer of funds due to a province in terms of section 2 I4 (1 ) ( 0 )
may be taken only i n the circumstances mentioned i n subsection (2) and-

(a)

may not stop the transfer of funds for more than 120 days; and

(b)

may be enforcedimmediately, but will lapseretrospectively unless Parliament
approves i t following a process substantiallythesameas
that established in
terms of section 76 ( I ) and prescribed by the joint rules and orders of Parliament. This process must be completed within 30 days of the decision by the
national treasury.
[Sub-s. (3) amended by s. 5 (b) of Act No. 61 of 2001 .]

(I
Parliament
)
may renew a decision to stop the transfer of funds for no more than 120
days at a time, following the process established i n terms of subsection (3).

( 5 ) Before Pariiament may approve or renew a decision to stop the transfer of funds to
a province(o)

the Auditor-General must report to Parliament; and

(b)

the province must begiven an opportunity to answer the allegationsagainst it,
and to state its case, before a committee.
(Date of commencement: 1 January, 1998.)

217. Procurement.-(1) When an organ of state in thenational, provincial or local
sphere of government, or any other institution identified in national legislation, contracts for
goods or services, it must do so i n accordance with a system which is h i ] - : equitable, transparent. competitive and cost-effective.
( 2 ) Subsection ( 1 ) does not prevent the organs of state or institutions referred to i n that
subsection from implementing a procurement policy providing for((I)
categories of preference i n the allocation of contracts; and
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(h)

the protection or advancement of persons, or categories of persons,disadvantaged by unfair discrimination.

j'(3)
National legislation must prescribe a framework within which the policy referred
to in subsection ( 3 ) must be implemented.
[Sub-s. (3) substituted by s. 6 of Act No. 61 of 2001 .I

218.Governmentguarantees.-(
1) The national government, a provincial government or a municipality may guarantee a loan only if the guarantee complies with any conditions set out in national legislation.
(2) National legislation referred t o in subsection ( 1 ) may be enacted only after any recommendations of the Financial and Fiscal Commission have been considered.

(3) Each year, every government must publish a report on the guarilntees it has granted.
(Date of commencement: 1 January, 1998.)
219. Remuneration of personas holding public office.-( I ) An Act of Parliament must
esrablish ;I framework for del, lv:~:ring(a)
the salarm, ;iI!vwances and benefits of members of tile NationalAssembly,
permanentdciegates to theNationalCouncil
of Provinces, members of the
Cabinet, Deputy Ministers, traditional leaders and members of any councils of
traditional leaders; and
(b)
the upper limit of salaries,allowances or benefits of members of provincial
legislatures. members of Executive Councils and members of Municipal Councils of the different categories.

(2) National legislation mustestablish an independentcommission to make recommendations concerning the salaries, allowances and benefits referred to in sub- section (1).
(3) Parliament may pass the legislation referred to in subsection ( I ) only after considering any recommendations of the commission established in terms of subsection (2).
(4) The national executive, a provincial executive, a municipality or any other relevant
authority may implement the national legislation referred to in subsection (1 j only after considering any recommendations of the commission established in terms of subsection (2).

( 5 ) National legislation must establish frameworks for determining the salaries, allowances and benefits of judges, the Public Protector, the Auditor-General, and members of any
commission provided for in the Constitution, including the broadcasting authority referred to in
section 192.
FINANCIAL A N D FISCAL COMMISSION
220. Establishmentandfunctions.-(
I ) There is aFinancial and Fiscal Commission
for theRepublic which makes recommendationsenvisaged in this Chapter. or in national
legislation. to Parliament. provincial legislatures and anyotherauthoritiesdetermined
by
national legislation.
(2) The Commission is independent and subject only to the constitution and the law,
and must be impartial.
(3) The Commission must functiorl i n terms of an Act of Parliament and, in performing
its functions, must consider all relevant factors, including those listed in section 214 (2).
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The Commission consists of the fol221. Appointment and tenure of members.-(])
lowing women and men appointed by the President, as head of the national executive:
(a)
Achairperson and deputy chairperson;
(h)
threepersonsselected,
after consultingthePremiers,froma
list compiled in
accordance with a process prescribed by national legislation;
(c)
two personsselected,afterconsulting
organised local government, from a list
compiled in accordance with a process prescribed by national legislation; and
(d) two otherpersons.
[Sub-s. ( 1 ) amended by s. 2 of Act No. 2 of 1999 and substituted by s. 7 ( a ) o f Act No. 61 of 2001 .I
(IA) National legislation referred to in subsection (1) must provide for the particip,ation of(a) the Premiers in the compilation of a list envisaged in subsection ( I ) (b); and
(b) organised local government in the compilation of a list envisaged in subsection
( 1 1 (c).
[Sub-s. ( I A ) inserred by s 7 ( b ) of Act No. 61 of'?OOI.]

(2) Members of the Commission must have appropriate expertise.

( 3 ) Members serve for a term established in terms of national legislation. The President
may remove a member from office on the ground of misconduct, incapacity or incompetence.
222. Reports.-The
provincial legislatures.

Commission must report regularly both t o Parliament and to the

CENTRAL BANK
223. Establishment.-The
South African Reserve Bank is the central bank of the Republic and is regulated in terms of an Act of Parliament.
224. Primary object.-( 1) The primary ob.ject of the South African Reserve Bank is to
protect the value of the currency in the interest of balanced and sustainable economic growth in
the Republic.

(2) The South African Reserve Bank, i n pursuit of its primary object, must perform 11ts
functions independently and without fear, favour or prejudice, but there must be regular coilsultation between the Bank and the Cabinet member responsible for national financial matters,.
225. Powers and functions.-The powers and functions ol' the South African Reserve
Bank are those customarilyexercised and performed by centralbanks, which powers and
functions must be dctermined by an Act of Parliament and must be exercised or performed
subject to the conditions prescribed in terms of that Act.
PROVINCIAL AND LOCAL FINANCIAL MATTERS
226. ProvincialRevenue Funds.-(])
There is aProvincial Revenue Fund for each
province into which all money received by the provincial government must be paid, except
money reasonably excluded by an Act of Parliament.
(2) Money may be withdrawn from a Provincial Revenue Fund only( a ) in terms of an appropriation by a provincial Act; or
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as a direct charge against the Provincial Revenue Fund, when i t is provided
in the Constitution or a provincial Act.

filr

(3) Revenue allocated through a province to local government i n that province in terms
of section 214 ( l ) , is a direct charge againstthat province’s Revenue Fund.

(4) National legislation may determine a framework within which( a ) a provincial Act may in terms of subsection (2) ( b ) authorise the withdrawal of
money as a direct charge against a Provincial Revenue Fund; and
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revenue allocated through a province to local government in that province in
terms of subsection (3) must be paid to municipalities i n the province.
[Subs. (4) added by s. 8 of Act No. 61 of 2001 .]

(Date of commencement: 1 January, 1998.)
227. National sources of provincial and local government funding.-( I ) Local government and each province-

(a)

is entitled to an equitableshare of revenue raised nationally to enable it to
provide basic services and perform the functions allocated to it; and

(b)

may receive other allocationsfromnationalgovernmentrevenue,either
tionally or unconditionally.

condi-

(2) Additional revenue raised by provinces or municipalities may not be deducted from
their share of revenue raised nationally, or from other allocations made to them out of national
government re',cnue. Equally, there is no obligation on the national government to compensate
provinces or tnuni1:ipalities that do not raise revenue co!nnlensurate with their fiscal capacity
and tax base

(3) A province's equitable share of revenue raised nationally must be transferred to the
province promptly and without deduction, except when the transfer has been stopped in terms
of section 2 16.
(4) A province must provide for itself any resources that it requires, i n terms of 3 provision of its provincial constitution,thatareadditional
to its requirementsenvisaged in the
Constitution.

(Date of commencement: 1 January, 1998.)
228. Provincial taxes.-( 1 ) A provincial legislature may impose((I)

taxes, levies and dutiesother than income tax, value-added tax. general sales
tax, rates on property or customs duties; and

(b)

flat-rate surcharges on any tax, levy or duty that is imposed by national legislation. other than on corporate income tax, value-added tax, rates on property or
customs duties.
[Para. (b) substiluted by s. 9 of Act No. 61 of 2001 .]

(2) The power of a provinciallegislature
charges-

to imposetaxes,

levies, duties and sur-

(a)

may not be exercised in a way thatmaterially and unreasonably prejudices
national economic policies, economic activities across provincial boundaries, or
the national mobility of goods, services, capital or labour; and

(0)

must be regulated in terms ofan Act of Parliament. which maybe enacted only
after any recommendations of the Financial and Fiscal Commission have been
considered.
(Date of commencement: 1 January, 1998.)

229. Municipal fiscal powers and functions.-( 1) Subject to subsections (2), (3) and

(4).a municipality may impose((I)
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* ( h ) if authorised by national legislation. other taxes. levies and duties appropriate to

local government or to the category of local government into which that municipalityfalls, but no municipality may impose income tax, value-added tax,
general sales tax or customs duty.

( 7 ) The power of a municipality to impose rates on property, surcharges on fees for
services provided by or on behalf of the municipality, or other taxes, levies or duties( a ) maynot be exercised in a way that materially and unreasonably pre,judices
national economic policies, economic activities across municipal boundaries, or
the national mobility of goods, services, capital or labour; and
(17) may be regulated by national legislation.
(3) When two municipalities have the same fiscal powers and functions with regard to
the same area. an appropriate division of those powers and functions must be made i n terms of
national legislation. The division may be made only after taking into accountatleast
the
following criteria:( a ) The need to comply with sound principles of taxation.
( b ) The powers a n d t!lr;;tions performed by each municipality.
(c) The fiscal capaLity of each municipality.
(d) The effectiveness and efficiency of raising taxes, levies and duties.
( e ) Equity.

(4) Nothing in this section precludes the sharing of revenue raised i n t e r m of this section between municipalities that have fiscal power and functions in the same area.

(5) National legislation envisaged in this section may be enacted only after organised
lclcal government and theFinancial and FiscalCommission have been consulted, and any
recommendations of the Commission have been considered.
(Date of commencement: 1 January, 1998.)
230. Provincial loans.-(I)
A province may raise loans for capital or current expenditure i n accordance with national legislation, but loans for current expenditure may be raised
only when necessary for bridging purposes during a fiscal year.

(2) National legislation referred to in subsection (1) may be enacted only after any recommendations of the Financial and Fiscal Commission have been considered.
[S. 230 substituted by s. 10 of Act No. 61 of 2001 .]

(Date kf commencement: 1 January, 1998.)
230A.Municipalloans.-(I)
A MunicipalCouncilmay,
in accordance with national
lesislation( a ) raise loans for capital or current expenditure for the municipality,
but loansfor
current expenditure may be raised only when necessary for bridging purposes
during a fiscal year; and
(0) bind itself and a future Council i n theexercise of its legislative and executive
authority to secure loans or investments for the municipality.
(2) National legislation referred to in subsection ( I ) may be enacted only after any
recommendations of the Financial and Fiscal Commission have been considered.
IS. 230A inserted by s. I7 of Act No 34 of 3001.]
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GENERAL PROVISIONS

INTERNATIONAL LAW
231. International agreements.-(1)
Thenegotiating and signing of all international
agreements is the responsibility of the national executive.

(2) An international agreement binds the Republic only after it has been approved by
resolution in both the National Assembly and the National Council of Provinces, unless it is an
agreement referred to in subsection ( 3 ) .
(3) An international agreement of a technical, administrative or executive nature, or an
agreement which does not require either ratification or accession, entered into by the national
executive, binds the Republic without approval by the National Assembly and the National
Council of Provinces,but must be tabied in the Assembly and the Council within a reasonable
t?:ne.
(4) Any international agreemmt becomes law in the Republic when it is enacted into
law bynationallegislation;
but aself-executingprovision
of an agreementthat has been
approved by Parliament is law in the Republic unless it is inconsistent with the Constitution or
an Act of Parliament.

(5) The Republic is bound by international agreements which were binding on the Republic when this Constitution took effect.
232. Customary international law.-Customary international law is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament.
233. Application of international law.-When interpreting any legislation, every court
]nust prefer any reasonable interpretation of the legislation that is consistent with international
law over any alternative interpretation that is inconsistent with international law.

OTHER M TTERS
234. Charters of Rights.-In order to deepen the culture of democracy established by
the Constitution, Parliament may adopt Charters of Rights consistent with the provisions of the
Constitution.
235. Self-determination.-Theright
of theSouthAfricanpeopleasa
whole to selfdetermination, as manifested in this Constitution, does not preclude, within the fiamework of
this right, recognition of the notion of the right of self-determination of any community sharing a common cultural and language heritage; within a territorial entity in the Repubiic or in
any other way, determined by national legislation.
236. Funding for political parties.-To enhance multi-party democracy, national legislation must provide for the funding of political parties participating in national and provincial
legislatures on an equitable and proportional basis.
237. Diligent performance of obligations.LAl1 constitutional obligations must be performed diligently and without delay.

1-11

238. Agency and delegation.-An
ay--
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ss. 238 - 243
(a)

delegate any power or function that is to be exercised or performed in terms of
legislation to any other executive organ of state, provided the delegation is colisistent with the legislation in terms of which the power is exercised or the function is performed; or

(b)

exercise any power or perform anyfunction for any other executive organ of
state on an agencyor delegation basis.

239. Definitions.-In

the Constitution, unless the context indicates otherwise-

“national legislation” includes( a ) subordinate legislation made in terms of an Act of Parliament; and
( b ) legislation that was in force when the Constitution took effect and that is adrninistered by the national government;
“organ of state” means).(
anydepartment of state or administration in thenational,provincizl
or local
sphere of government; or
( b ) any otherfunctionary or institution(i) exercising a power or performing a function in terms of the Constitution or
a provincial constitution; or
(ii) exercising a public power or performing a public function in tenns of any
legislation,
but does not includea court or a judicial officer;
“provincial legislation” includes(a) subordinate legislation made in terms of a provincial Act; and
( b ) legislation that was in force when the Constitution took effect and that is administered by a provincial government.
240. Inconsistenciesbetweendifferent
texts.-In
theeventof
tween different texts of the Constitution, the English text prevails.

an inconsistency be-

241. Transitionalarrangements.-Schedule
6 applies tothe transition to the new
constitutional order established by this Constitution, and any matter incidental to that transition.
242. Repeal oflaws.-The
tion 243 and Schedule 6.

laws mentioned in Schedule 7 are repealed, subject to sec-

243. Short title and commencement.-(I)This
Act is called the Constitution of the
Republic of South Africa, 1996, and comes into effect as soon as possible on a date set by the
President by proclamation, which may not be a date later than 1 July 1997.

(2) The President may set different dates before the date mentioned in subsection (1) in
respect of differentprovisions of the Constitution.
(3) Unless the context otherwise indicates, a reference in a provision of the Constitution to a time when the Constitution took effect must be construed as a reference to the time
when that provision took effect.
(4) If a different date is set for any particular provision of the Constitution in terms of
subsection (2), anycorresponding provision of the Constitution of the Republic of South
Africa, 1993 (Act 200 of 1993), mentioned in the proclamation, is repealed with effect from
the same date.
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( 5 ) Sections 213, 214, 215, 216, 218, 226, 227, 228, 229 and 230 come into effect on
1 January 1998, but this does not preclude the enactment in terms of this Constitution of legislation envisaged in any of these provisions before that date. Until that date any cones-ponding
and incidental provisions of the Constitution of the Republic of South Africa, 1993, remain in
force.
SCHEDULE 1
NATIONAL FLAG
(1) The national flag is rectangular; it is one and a half times longer than it is wide.

( 2 ) It is black, gold, green, white, chilli red and blue.
(3) It has a green Y-shaped band that is one fifth as wide as the flag. The centre lines of the band start in the top
and bottom comers next to the flag post, converge in the cenfx of the flag, and continue horizontally to t h ~
middle of the free edge.
(4) The green band is edged, above and below in white, and towardsthe flag post end, in gold. Each edging is on^:
fifteenth as wide as the flag.
(5) The hiangle next to the flag post is black.
(6) The upper horizontsl band is chilli red and the lower horizontal band is blue. These bands are each onethird a!s
widc as the flag

>>

Green
White

Blue

SCILEXJIIE 2
[Schedule 2 amended by s. 2 of Act No. 35 of 1997 (Eng text only) and substituted by s. 18 of Act
No. 34 of 2001 .]
OATHS AND SOLEMN AFFIRMATIONS

Oath or solemn ajirmation of President and Acfing President
1. The President or Acting President, before the Chief Justice, or another judge designated by the Chief Justice,
must swear/affirm as follows:
In thepresence of everyoneassembledhere,andin
full realisation of the high calling I assume as President/Acting President of the Republic of South Africa, I, A.B., swear/ solenloly affirm that 1 will be faithful to the
Republic of South Africa, and will obey, observe, uphold and maintain the Constitution and all other law of the
Republic; and I solemnly and sincerely promise that 1 will always* promote all that will advance the Republic, and oppose all that may harm it;
* protect and promote the rights of all South Africans;
* discharge my duties with all my strength and talents to the best of my knowledge and ability and m e to the,
dictates of my conscience;
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*

do justice toall;and

*

devote myself to the well-being of the Republic a d all of i
t
s people.
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(In the case of an oath So help me God.)

Oath or solemn affirmation of Deputy President
2. The DeputyPresident,beforetheChiefJustice
swearlaffirm as follows:

or another judge designated by the ChiefJustice, musl.

In the presence of everyone assembled here, and in full realisation of the high calling I assume as Deputy President of the Republic of South Africa, I, A.B., swear/solemnly affirm that I will be faithful to the Republic of South
Africa and will obey, observe, uphold and maintain the Constitution and all other law of the Republic; and I solemnly
and sincerely promise that I will always-

*

promote all that will advance the Republic, and oppose all that may harm it;

*

be a true and faithful counsellor;

*

discharge my duties with all my strength and talents to the best of my knowledge and ability and true to the
dictates of my consiiencs:

*

do justice toall; and

*

devote myself to the well-being of the Republic and all of its people.

(In the case of an oath: So help me God.)

Oath or solemn affirmation of Ministers and Deputy Ministers
3. Each Minister and Deputy Minister, before the Chief Justice or another judge designated by the Chief Justice, must swear/affirm as follows:

I, A.B., sweadsolemnly affirm that I will be faithful to the Republic of South Africa and will obey, respect and
uphold the Constitution and all other law of the Republic; and I undertake to hold my office as MinisterDeputy
Minister with honour and dignity; to be a true and faithful counsellor; not to divulge directly or indirectly any secret
matter entrusted to me; andto perform the functionsof my office conscientiously and tothe best of my ability.
(In the case ofan oath So help me God.)

Oath or solemn affirmation of members of the National Assembly, permanent delegates to the National Council of
Provinces and members of the provincial legislahues
4. (1)Members of theNationalAssembly,permanentdelegates
to theNationalCouncil
of Provincesand
members of provincial legislatures, before the Chief Justice or a judge designated by the Chief Justice, must swear or
affirm as follows:

I, A.B., swear/solemnly affirm that I will be faithful to the: Republic of South Africa and will obey, respect and
uphold the Constitution and all other law of the Republic; and I solemnly promise to perform my functions as a
member of the National Assembly/permanent delegateto the National Council of Provincedmember of the legislature
of the province of C.D.to the bestof my ability.
(In the case of an oath: So help me God.)

(2) Peisons filling a vacaacy in the National Assembly, a
p e r n e a t delegation to the Nztiona! Council of
Provinces or a provincial legislature may swear or affirm in terms of subitem (1) before the presiding officer of the
Assembly, Council or legislature, as the casemay be.

Oath or solemn afirmation of Premiers, Acting Premiers and members ofprovincial Executive Councils
5. ' h e Premier or Acting Premier of a province, and each member of the Executive Council of a province, before the ChiefJustice or a judge designated by the Chief Justice, mustswear/affim as follows:

I, A.B., sweadsolemnly affirm that I will be faithful to the Republic of South Africa and will obey, respect and
as Premier/Acting
uphold the Constitutionandallotherlaw
of the Republic; and I undertaketoholdmyoffice
Premier/member of the Executive Council of the province of C.D. with honour and dignity; to be a true and faithful
counsellor; not to divulge directly or indirectly any secret matter entrusted to me; and to perform the functions of my
office conscientiously and tothe best of my ability.
(In the case of an oath: So help me God.)
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Outh or solenm @innution of Judiciul Officers
6. (1) Each judge or acting judge, before the Chief Justice or another judge designated by the Chief Justice,
must swear or affirm as follows:
1, A.B., sweadsolemnlyaffirm that. as a Judgeof the Constitutional Court/Supreme Court of Appeal/High
Court/E.F. Court, I will be faithful to the Republic of South Africa, will uphold and protect the Constitution and the
human rights entrenched in it, and will administer justice to all persons alike without fear, favour or prejudice, in
accordance with the Constitution andthe law.

(In the case of an oath: So help me God.)
(2) A person appointed to the office of Chief Justice who is not already a judge at the time of that appointment must swear or affirm before the Deputy Chief Justice, or failing that judge, the next most senior available jndge
of the Constitutional Court.
(3) Judicial officers, and acting judicial officers, other than judges, must sweadaffirm in terms of national
legislation.
SCHEDULE 3
ELECTION PROCEDURES
[Schedule 3 amended by s. 2 of Act No. 3 of 1999, by s. 19 of Act No. 34 of 1001 and by s. 3 of Act
No. 21 of 2002.1

PART A--ELECT!(

I N PROCEDURES FOR CONSTITUTIONAL 01 FICE-BEAPbKS
Application

1. The procedure set out in this Schedule applies whenever(a)

(b)

(c)

the National Assembly meets to elect the President, or the Speaker or Deputy Speaker of the Assembly;
the National Council of Provinces meets to elect its Chairperson or a Deputy Chairperson; or
a provincial legislature meets to elect the Premier of the province or the Speaker or Deputy Speaker of
the legislature.
Nominations

2. The person presiding at a meeting to which this Schedule applies must call for the nomination of candidates
at the meeting.

Fomwl requirements
3. (1) A nomination must be made on theform prescribed by the rules mentioned in item 9
(2) The form on which a nomination is made must be signed( a ) by two members of the National Assembly, if the President or the Speaker or Deputy Speaker of the
Assembly is to be elected;
(b) on behalf of two provincial delegations, if the Chairperson or a Deputy Chairperson of the Nalional
Council of Provinces is to be elected; or
( c ) by two members of the relevant provincial legislature, if the Premier of the province or the Speaker or
Deputy Speaker of the legislatul-e is to be elected.
(3) A person who is nominated must indicate acceptance of the nomination by signing eitherthe nonlination
form or any other form of written confirmation.
Announcement of numes of cundidures
4. At a meeting to which this Schedule applies, the person presiding must announce the names of the persons
who have been nominated as candidates, but may not permit any debate.
Single candidate
5. If only one candidate is nominated, the person presiding must declare that.candidateelected
Election procedure
6. If more than one candidate is nominated(a) a vote must be taken at the meeting by secret ballot;
( b ) each member present, or if it is a meeting of the National Council of Provinces, each province represented, at the meeting may cast one vote; and
(c.)
the person presiding must declare elected the candidate who receives a majority of the votes.
E~irnirzc~tior~
procedure
7. ( 1 ) If no candidate receives a majority of the votes, the candidate who receives the lowest number of votes
must be eliminated and a further vote taken on the remaining candidates in accordance with item 6. This procedure
must be repeated until a candidate receives a majority of the votes.
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(2) When applying subitem (l), if two or more candidates each have the lowest number of votes, a separate
vote must be taken on those candidates, and repeated as often as may be necessary to determine which candidate is to
be eliminated.
Further meetings
8. (1) If only two candidates are nominated, or if only two candidates remain after an elimination procedure
has been applied, and those two candidates receive the same number of votes, a further meeting must be held within
seven days, at a time determined by the person presiding.
(2) If a further meeting is held in terms of subitem (I), the procedure prescribed in this Schedule must be applied at that meeting as if it were the first meeting for the election in question.

Rules
9. ( I ) The Chief Justice must make rules prescribing(a) the procedure for meetings to which this Schedule applies;
( b ) the duties of any person presiding at a meeting, and of any person assisting the person presiding;
(c)
the form on which nominations must be submitted and
(6) the manner in which voting is to be conducted.
(2) These rules must be made k n o w in tllc Nay that the Chief Justice determines
T A N B-FORMULA

TO DETERMINE F'4RTY TJARTICIPATIONIN PROVINCIAL DELEGATlONS 1'01Pk
NATION,IL LOUNCIL OF PROVINCES

I . The number of delegates in a provincial delegation to the National Council of Provinces to which a party is
entitled, must be determined by multiplying the number of seats the party holds in the provincial legislaturf: by
ten and dividing the resultby the number of seats in the legislature plus one.
2. If a calculation in t a m s of item 1 yields a surplus not absorbed by the delegates allocated to a party in terrns of
that item, the surplus must compete with similar surpluses accruing to any other party or parties, and any undistributed delegates in the delegation must be allocated to the party or parties in the sequence of the highest surplus.

3. If the competing surpluses envisaged in item 2 are equal, the undistributed delegates in the delegation must be
allocated to the party or parties, including any merged party as contemplated in section 61 (2) (b):with the same
surplus in sequence of votes recorded, starting with the party or merged party which recorded the highest number
of votes, including combined votes in the case of a merged party, during the last election for the provincial legislature concerned, but if any of the parties with the same surplus( a ) came into existence on account of changes of party membership or subdivision of parties within that
legislature as contemplated in section 61 (2) (b);and
(b) did not participate in the last election for the provincial legislature concerned,

the legislature must allocate the undistributed delegates in the delegation to the party or parties with the same
surplus in a manner which is consistent with democracy.

SCHEDULE 4
FUNCTIONAL AREAS OF CONCURRENT NATIONAL AND PROVINCIAL LEGISLATIVE COMPETENCE
PART A
Administration of indigenous forests
Agriculture
Airports other than international and national airports
Animal control and diseases
Casinos, racing, gambling and wagering, excluding lotteries and sports pools
Consumer protection
Cultural matters
Disaster management
Education at all levels, excluding tertiary education
Environment
Health services
Housing
Indigenous law and customary law, subject to Chapter 12 of the Constitution
Industrial promotion
Language policy and the regulation of official languages to the extent that the provisions of section 6 of the Constitution expressly confer upon the provincial legislatures legislative competence
Media services dlrectly controlled or provided by the provincial government, subject to section 192
Nature conservation, excluding national parks, national botanical gardens and marine resources
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Police to the extent that
the provisions of Chapter 11 of the Constitution confer upon the provincial legislatul-es
legislative competence
Pollution control
Population development
Property transfer fees
Provincial public enterprises in respect of the functional areas in this Schedule and Schedule 5
Public transport
Public works only in respect of the needs of provincial government departments in the discharge of their responsibilities to administer functions specifically assigned to them in terms of the Constitution or any other law
Regional planning and development
Road traffic regulation
Soil conservation

Tourism
Trade
Tmditict;A le,der.ship; subject to Chapter1'1 of the Constitution
Urh.:n alrd I1,ral development
Vehicle licensing
Welfare services
PART B

The following local government matters to the extent set out i n section 15.5 (6) (a)and (7):
Air pollution
Building regulations
Child care facilities
Electricity and gas reticulation
Firefighting services
Local tourism
Municipal airports
Municipal planning
Municipal health services
Municipal public transport
Municipal public works only in respect of the needs of municipalities in the discharge of their responsibilities to
administer functions specifically assignedio them under this Constitution or any other law
Pontoons,ferries,jetties, piers and harbours,excluding the regulation of internation;d and nationalshipping and
matters related thereto
Stormwater management systems in built-xp areas
Trading regulations
Water and sanitation services limited to potable water supply systems and domestic waste-water and sewage disposal
systems

Schedule 5

FUNCTlONAL AREAS OF EXCLUSIVE PROVINCIAL LEGISLATIVE COMPETENCE
PART '4

Abattoirs
.41nbulance services
Archives other than national archives
Libra:ies other than national libraries
Liquor licences
Museums other than national museums
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Provincial planning
Provincial cultural matters
Provincial recreation and amenities
Provincial sport
Provincial roads and traffic
Veterinary services, excluding regulationof the profession
PART B
The following local government matters to the extent set out for provinces in section 155 (6)( 0 ) and (7):
Beaches and amusement facilities
Billboards and the display of advertisements in public places
Cemeteries, funeral parlours and crematoria
Cleansing
Control of public nuisances
Control of undertakings that sell liquorto the public
Facilities for the accommodation -are and burial of animals
Fencing and fences
Licensing of dogs
Licensing and control of undertakings that sell foodto the public
Local amenities
Local sport facilities
Markets
Municipal abattoirs
Municipal parks and recreation
Municipal roads
Noise pollution
Pounds
Public places
Refuse removal, refuse dumps and solid waste disposal
Street trading
Street lighting
‘Trafficand parking

SCHEDULE 6
[Schedule 6 amended by s. 3 of Act No. 35 of 1997, by s. 5 of Act No. 65 of 1998 and by s. 20 of
Act No. 34 of 2001 .I
TRANSITIONAL ARRANGEMENTS
Definitions
1. In this Schedule, unless inconsistent with the context-

“homeland” means a part of the Republic which, before the previous Constitution took effect, was dealt with in
South African legislation as an independent or a self-governing territory;

“new Constitution” means the Constitution of the Republic of South Africa, 1996;

“old order legislation” means legislation enacted before the previous Constitution took effect;
“previous Constitution’’ means the Constitution of the Republic of South Afnca, 1993 (Act 200 Of 1993).
Continuation of existing law
2. (1) All law that was in force when the new Constitution took effect, continues in force. subject to-

(a)

anyamendment or repeal; and

(b)

consistencywiththe
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(2) Old order legislation that continues in force in terms of subitem (

Sch. 6

It

(a)

does not have a wider application, territorially or otherwise, than
it had before the previous Constirution took effect unless subsequently amendedto have a wider application;and

(b)

continues to be administeredbytheauthoritiesthatadministered
effect. subject to the new Constitution.

it when the new Constitutiontook

Interpretation of existing legislation
3 . (1) Unless inconsistent with the context or clearly inappropriate, a reference
when the new Constitution took effect-

ill

any legislation that existed

(a)

to theRepublicofSouthAfrica
or a homeland (exceptwhen it refers to a territorial area), must be
construed as a reference to the Republic of South Africa under thenew Constitution;

(b)

to Parliament, the National Assembly or the Senate, must be construed as a reference to Parliament, the
National Assembly or the National Councilof Provinces under thenew Constitution;

(c)

to the President, an Executive Deputy President, a Minister, a Deputy Minister or the Cabinet, must
be
construed as a reference to the President, the Deputy President, a Minister, a Deputy Minister
or the
Cabinet under then w Constitution, subject to item 9 of this Schedule;

(6) to thePresideni uf

I!

’

’. n:”.c; must be construed as a refcrellcc la the (JhairpersonoftheNational

Council of Provin8w.
(e)

to a provinciallegislature,Premier,ExecutiveCouncil
or memberof an ExecutiveCouncil of a
province, must be construed as a reference to a provincial legislature, Premier, Executive Council or
member of an Executive Council under the new Constitution, subject to iten1 12 of this Schedule; or

v)

to an official language or languages, must be construed as a reference to any of the official languages
under the new Constitution.

(2) Unless inconsistent with the context or
legislation(a)

clearly inappropriate, a reference

to a Parliament, a House of a Parliament
or a legislative assembly
homeland, must be construed as a reference t o -

in any remaining old order

or body of the Republic or

of a

(i) Parliament under the new Constitution, if the administration of that legislation has been allocated
or assigned in terms of the previous Constitutionor this Schedule to thenational executive; or
(ii) the provincial legislature of a province, if the administration of that legislation has been allocated
or assigned in terms of the previous Constitution or this Schedule to provincial
a
executive; or
(6) to a State President, Chief Minister, Administrator or other chief executive, Cabinet, Ministers’ Councll
or executive council of the Republicor of a homeland, mustbe construed as a reference to(i) thePresidentunder
the new Constitution, if theadministrationof
that legislation has been
allocated or assigned in terms of the previous Constitution or this Schedule to the national execLItive; or
(ii) the Premier of a province under the new Constitution, if the administration of that legislation has
been allocated or assigned in terms of the previous Constitution or this Schedule to a provincial
executive.

h’ational Assenzbly
4. (1) Anyone who was a member or office-bearer of the National Assembly when the new Constitution took
effect, becomes a member or office-bearer of the National Assembly under the new Constitution, and holds office as
a member or office-bearerin terms of the new Constitution.
(2) The National Assembly as constituted in terms of subitem (1) must be regarded as having been electe’3
under the new Constitution for a term that expires 011 30 April 1999.

(3) The National Assembly consists of 400 members for the duration of its term that expires
1999. subject to section 49(4) ofthe new Constitution.

011

30 April

(4) The rules and orders of the National Assembly i n force when the new Constitutior took effect. continu:
in force. subject to an) amendment or repeal.

Unjinished b~rsinessbefore Pa~lrament

5. ( I ) Any unfinished business before the National Assembly when the new Constitution takes effect must bs:
proceeded with in terms of the new Constitution.
(2) Any unfinished business before the Senate when the new Constitution takes effect must
be referred to
the National Council of Provinces, and the Council must proceed with that business i n terms of the new Constitution
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Elections of National Assembly

6. ( I ) No election o f t h e National Assembly may be held before 30 April 1999 unless the Assembly is dissolved i n terms of section 50 (2) after a motion of no confidence in the President in terms of section I02 (2) of the
new Constitution.
(2) Section 50 (1) of the new Constitution is suspended until 30 April 1999.
(3) Despite the repeal of the previous Constitution, Schedule 2 to that Constitution, as amended by Annesure A to this Schedule, applies(a) to the first election of the National Assembly under the new Constitution;
(6) to the loss of membership of the Assembly in circumstances other thanthoseprovidedfor
i n section
47 (3) of the new Constitution; and
(c) to the tilling of vacancies i n the Assembly, and the supplementation, review and use of party lists for
the filling ofvacancies. until the second election of the Assembly under the new Constitution.
(4) Section 47 (4) ofthe new Constitutioll is suspended until the second election of the National .4ssembly
under the new Constitution.
National Council of Provinces
7. (1) For thc period which ends imme+iately before the first sitting of a provincial legislature h d d after it';
I;rrt clection under [he new Constitutiou
( a ) the proportion of party representation in 111: province's delegation to the National Comcil of Frovinces
must be the same as the proportion in which the province's 10 senators were nominaid in terms of
section 48 of the previous Constitution; and
( b ) the allocation of permanent delegates and special delegates to the parties represented in the provincial
legislature, is as follows:

Province

I.
2.

3.

Eastern Cape
FreeState

Gauteng

Permanent Delegates
ANC
NP

5

ANC
FF
NP

4

ANC
DP

FF
4.

5.

(I.

KwaZulu-Natal

Mpumalanga

NorthernCape

7 . NorthernProvince
E;. NorthWest

5'. Western Cape

NP
A X
DP
IFP
NP
ANC
FF
NP
ANC
FF
NP
ANC
ANC
FF
NP
ANC
DP
NP

Special Delegates
ANC

4

ANC

4

ANC

3

NP
ANC

2

1
1

1
3
1
1
1
1

1

1
7

IFP

i

ANC

4

3
1

ANC

2

2

NP
ANC

4

ANC

4

ANC

1

N?

3

3
1

4
1
1

6
4
I

2

1

2
1

3

(2) A part)' reprcsented in a provincial legislature(a) nlust nominate its permanent delegatesfromamongthepersonswhoweresenatorswhen
the new
Constitution took effect and are available to serve as permanent delegates; and
( b ) may nominarc other persons as permancnt delegates only ifnone or an insufficient number of its fotonner
senators are available.
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(3) A provincial legislature must appoint its permanent delegates in accordance with the nominations of the
parties.
(4) Subitems (2)and (3) apply only to the first appointment of permanent delegates to the National Council
of Provinces.

(5) Section 62 (1) of the new Constitution does not apply to the nomination and appointment of former
senators as permanent delegates in terms of this item.

( 6 ) The rules and orders of the Senate in force when the new Constitution took effect, must be applied in
respect of the business of the National Council to the extent that they can be applied, suhject to any amendnrent or
repeal
Former settutors
8. (1) A former senator who is not appointed as a permanent delegate to the National Council of Provinces is
entitled to become a full voting member of the legislature of the province from which that person was nominated as a
senator in terms of section 48 ofthe previous Constitution.
(2) If a former senator elects not to become a member of a provincial legislature that person is regarded as
having resigned as a senator theday before the new Constitution took effect.
ber

ofa

(3) The salary, allowances and benefits of a former ranator appointed as a permanent delegate or as a mem!?$slature may not
rzdlired hy rea-Jn only of that appointment.

~ ‘ 0 ” : t:i,11
:

National exar-iiive
9. (1) Anyone who was the President, an Executive Deputy President: a Minister or a Deputy Minister under
the previous Constitution when the new Constitution took effect, continues in and holds that office i n terms of the
new Constitution. but subject to subitem (2).
(2) Until 30 April 1999, sections 84, 89,90. 91, 93 and 96 ofthe new Constitution must be regarded to read
as set out in Annexure B to this Schedule.

( 3 ) Subitem (2) does not prevent a Ministerwho was a senator when the new Constitution took effect, from
continuing as a Minister referred toin section 91 (1) ( a ) of the new Constitution, as that section reads in Annexure B.

Provincial legislatures
10. (1) Anyone who was a member oroffice-bearer of a province’s legislature when the new Constitution took
effect, becomes a member or office-bearer of the legislature for that province under the new Constitution, and holds
offlce as a member or office-bearer i n terms of the new Constitution and any provincial constitution that may be
enacted.
(2) A provincial legislature as constituted in terms of subitem (1) must be regarded as having been elected
under the new Constitution for a term that expires on 30
April 1999.
(3) For the duration of its term that expires on 30 April 1999, and subject to section I08 (4), a provincial
legislature consists ofthe number ofmembers determined for thatlegislature under the previous Constitution plus the
number of former senators who became members the
of legislature i n terms of item 8 of this Schedule.
(4) The rules and orders of a provincial legislature in force when the new Constitution took effect. continue
i n force, subject to any amendment or repeal.
Elections ofprovrncial legislatures
11. (1) Despite the repeal of the previous Constitution, Schedule 2to that Constitution, as amended by Annex-

ure A to this Schedule. applies( a ) to the first election of a provincial legislature under the new Constitution;
( b ) tothe loss of membership of a legislature in circumstancesother than thoseprovidcd for i n section
106 ( 3 ) ofthe new Constitution; and
(c) to the filling of vacancies in a legislature, and the supplementation, review and use of party lists for the
filling of vacancies, until the second electionof the legislature under the new Constitution.
(2) Section 106 (I)of the new Constitution is suspended in respect of a provincial legislature until the second election of the legislature underthe new Constitution.
Provincial executives
12. (1) Anyone who was the Premier or a member of the Executive Council of a province when the new Consritution took effect, continues in and holds that office in terms of the new Constitution and any provincial constitution that may be enacted, but subject to subitem (2).
(2) Until the Premier elected after the first election of a province’s legislature under the new Constirurion
its constitution,wliicheveroccursfirst,sections132and
!36 of thenew
assumesoffice, or theprovinceenacts
Constitution must be regarded to read as set out in Annexure C to this Schedule.
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Provincial constitutions

13. A provincial constitution passed before the new Constitution took effect must comply with section
the new Constitution.

143 of

Assignment of legislation to provinces
14. (1) Legislation with regard to a matter within a functional area listed in Schedule 4 or 5 to the new Consti-

tution and which,whenthe newConstitutiontookeffect,wasadministeredby
an authoritywithinthe
nationall
executive, may be assigned by the President, by proclamation, to an authority within a provincial execulive designated
by the Executive Councilof the province.
(2) To the extent that it is necessary for an assignmentof legislation under subitem( 1 ) to be effectively carried out, the President, by proclamation, may( a ) amend or adapt the legislation to regulate its interpretation or application;
(b) where the assignment does not apply to the whole of any pieceof legislation, repeal and re-enact, with or
without any amendments or adaptations referred to in paragraph (a), those provisions to which the asto them; or
signment applies or to the extent that the assignment applies

(c)

regulate any other matter necessary as a result of the assignment, including the transfer or secondment of
or from the national or a provincial exstaff, or the transfer of assets, liabilities, rights and obligations, to
ecutive or any department of state, administration, security service or other institution.

(3) ( x ) A copy of each proclamation issued in t e r n of subitem (1) or (2) must be submitted to the National
Assembly and rhe Natiord Council of Provinces within IO days of the publicationof R e proclamation.
( b ) If‘ both the National Assembly and the National Council by resolution disapprove the pl:oclamation or
any provision of it, the proclamationor provision lapses, but without affecting(i) the validity of anything done in terms of the proclamation or provision before it lapsed;or
(ii) a right or privilege acquired or an obligation or liability incurred beforeit lapsed.
(4) When legislation is assigned under subitem (I), any reference in the legislation to an authority administering it, must be construed as a reference to the authority to which
it assigned.
has been
( 5 ) Any assignment of legislation under section 235 (8) of the previous Constitution, including any amendment,adaptation or repealandre-enactment of anylegislationandanyotheractiontakenunderthatsection,is
regarded as having been done under
this item.

Existing legislation outside Parliament’s legislative power
15. (1) An authority within the national executive that administers any legislation falling outside Parliament’s

legislative power when the new Constitution takes effect, remains competent to administer that legislation
assigned to an authority within a provincial executivein terms of item14 of this Schedule.

until it is

(2) Subitem (1) lapses two years after the new Constitution took effect.
Courts
16. (1) Every court, including courts

of traditional leaders, existing when the new Constitution took effect,
continues to function and to exercise jurisdiction interms of the legislation applicable to it, and anyone ‘holding office
as a judicial officer continues
to hold office in terms of the legislation applicable to that office, subject
to--

( a ) any amendment or repeal of that legislation; and
( b ) consistencywiththenewConstitution.
( 2 ) ( a ) The Constitutional Court established by the previous Constitution becomes the Constitutional Court
under the new Constitution.
(b) . . . . . .
(3) ( a ) ?“ne Appellate Division of the Supreme Court of South Africa becomes the Supreme Coni? of Appeal
under the new Constitution.
(b) . . . . . .
(4) (a) A provincial or local division of the Supreme Court of South Africa
or a supreme court of a
homeland or ageneraldivision of suchacourt,becomesaHighCourtunderthenewConstitutionwithoutany
alteration in its area of jurisdiction, subjectto any rationalisation contemplatedin subitem (6).
(b) Anyone holding offce or deemed to hold office as the Judge President, the Deputy Judge President or
a judge of a court referred toin paragraph ( a )when the new Constitution takes effect, becomes the Judge President, the
Deputy Judge President or a judge of such a court under the new Constitution, subject to any rationalisation contemplated in subitem(6).
(5) Unless inconsistent with the context
or clearly inappropriate, a reference in any legislation
or process
to( a ) theConstitutionalCourtunder
the previousConstitution,mustbe
c o n s h e d as areferencetothe
Constitutional Court under the new Constitution;
(b) the Appellate Division of the Supreme Court of South Africa, must be construed as a reference to the
Supreme Court of Appeal; and

(Issue NO 36 -Supplementary)

1331 (42)

STATUTES OF THE REPUBLIC
OF SOUTH AFRICA-CONSTITUTIONAL LAW

Constitution of the Republic of South Africa,
No. 108 of 1996

Sch. 6

Sch. 6

a provincial or local division of the Supreme Court of South Africa or a supreme court of a homeland OX
general division of that court, must be construedas a reference to a High Court.
(6) (a) As soon as is practical after the new Constitution took effect all courts, including their structure,
composition, functioning and jurisdiction, and all relevant legislation, must be rationalised with a view to establishing
a judicial system suited to
the requirements of the new Constitution.
(6) The Cabinet member responsible for the administration of justice, acting after consultation with the
(a).
Judicial Service Commission, must manage the rationalisation envisaged in paragraph
(c)

(7) (a) Anyone holding office,
2001, takes effect, as-

when the Constitution of the Republic of South Africa Amendment Act,

(i) the President of the Constitutional Court, becomes the Chief Justice as contemplated
of the new Constitution;

in section 167 (1)

(ii) the Deputy President of the C o n ~ t i t u t i o Court,
~l
becomes the Deputy Chief Justice as contemplated in
section 167 (1) of the new Constitution;
(iii) the Chief Justice, becomes the President of the Supreme Court of Appeal as contemplated in section 368,
(1) of the new Constitution; and
(iv) the Deputy Chief Justice, becomes the Deputy President
of the Supreme Court of Appeal as contemplated in section 168( I ) of the new Constitution.
( b ) All rules, regulations or directions made by the President of the Constitutional Court or the Chief Justice in force immediately before the Constitution of the Republic of South Africa t h e n d m e n t Act, 2001, takes effect,
continue in force until repealed or amtnded.
( c ) Unless inconsistent with the context or clearly inappropriate, a referencc io any law or process to the
Chief Justice or to the President of the Constitutional Court, must be construed as a reference to the Chief Justice as
contemplated in section 167 (1)of the new Constitution.
Cases pendingbefore courts
17. All proceedings which were pending before a court when the new Constitution took effect, must be disposed
unless the interestsof justice require otherwise.
of as if the new Constitution had not been enactcd,
Prosecuting authorio
18. (1) Section 108 of the previous Constitution continuesin force until the Act of Parliament envisaged in section 179 of the new Constitution takes effect.This subitem does not affect the appointment of the National Director of
Public Prosecutions in terms of section 179.
(2) An attorney-general holding office when the new Constitution takes effect, continues to function in t e r n
of the legislation applicable tothat office, subject to subitem (1).
Oaths and afJirmations
19. A person who continues in office in t e r m of this Schedule and who has taken the oath
of office or has made
a solemn affirmation under the previous Constitution, is not obliged to repeat theoath of office or solemn affirmation
under the new Constitution.
Other constitutional institutions
20. (1) In this section “constitutional institution” means(a) thePublicProtector;
(b) the South Afncan Human Rights Commission;
( c ) theCommission on GenderEquality;
(d) the
Auditor-General;
( e ) the Soutii AmcanReserve 3ank
(f, theFinancialandFiscalCommission;
(g) theJudicialServiceCommission; or
( / I ) thePanSouthAfricanLanguageBoard.
(2) A constitutional institution established in terms of the previous Constitution continues to function
in terms of
the legislation applicable to it, and anyone holding office as a commission member, a member of the board of the
Reserve Bank or the Pan South African Language Board, the Public Protector or the Auditor-General when the new
Constitution takes effect, continues to hold office in terms of the legislation applicable to that office, subject
t+
(a) any amendment or repeal of that legislation; and
(b) consistencywiththenewConstitution.
(3) Sections l99 (l), 200 (I), (3) and ( 5 ) to (1 1) and 201 to 206 of the previous Constitution continue in force
until repealed by an Act of Parliament passed in terms of section 75 of the new Constitution.
(4)The members of the Judicial Service Commission referred to in section 105 (1) ( / I ) of the previous Constitution cease to be members
of the Commission when the members referred to in section 178 (1)
(i) of the new
Constitution are appointed.

(Issue No 36 - Supplernenmry)

1331 (43)

STATUTES
OF THE REPUBLICOF SOUTH
AFRICA-CONSTITUTIONAL
LAW
Constitution of the Republic of South Afiica,
No. 108 of1996

Sch. 6

Sch. 6

(5) ( a ) The Volkstaat Council establlshed in terms of the previous Constitution continues to function in ternis
of the legislation applicable to it, and anyone holding office as a member of the Council when the new Constituticln
takes effect, continues to hold office in terms of the legislat~on applicable
to that office, subject to(i) any amendment or repeal of that legislation; and
(li) consistency with the new Constitution.
(b) Sections 184A and 184B (1) (a), (6) and (4 ofthepreviousConstitutioncontinue
repealed by an Act of Parliamentpassed in terms of section 75 of the new Constitution.

in force until

Enactment oflegislation required by new Constitution
21. (1) Where the new Constitution requires the enactment
of national or provincial legislation, that legisliation must be enacted bythe relevant authority wlthin a reasonable period of the date the newConstitul.lon took effect.
(2) Section 198 ( 6 ) of the new Constitution may not be enforced until the legislation envisaged in that section has been enacted.
(3) Section 199 (3) ( a )of the new Constltution may not be enforced before the expiry of three months after
the legislation envisaged in that section has been enacted.
(4) National legislation envisaged in section 217 (3) of the new Constitution rnust be enacl.ed within three
years of the date on which the new Constitutlon took effect, but the absence of this legislation during
this period does
not prevent the implementation of therJlicy referred to in section 217 (2).

(5) Until the Act of Parliament referred .u in section 65 (2) of the new Constitution is enacted each pruvincia1 legislature may determine its own pror-tlure in terms of which authority i s conferred on its delegation to cast
votes on its behalf in the National Council of Provinces.
(6) Until the legislation envisaged in section 229 ( I ) (b)of the new Constitution is enacted, a municipality
remains competent to impose any tax, levy or duty which it was authorised to impose when the Constltution took
effect.

National unityand reconciliation
22. ( I ) Notwithstanding the other provisions of the new Constitution and despiie the repeal of the previous
Constitution, all theprovisionsrelating
to amnestycontained in thepreviousConstitutionundertheheading
“National Unity and Reconciliation” are deemed to be part of the new Constitution forthe purposes of the Promotion
of National Unity and Reconciliation Act, 1995 (Act 34 of 1995),
as amended, includmg for the purposes of
its
validity.
(2) For the purposes of subitem (l), the date “6 December 1993”, where it appears in the provisions of the
previous Constitution under the heading “National Unity
and Reconciliation”, must be read as “1 1 May 1994”.
Bill of Rights
23. (1) National legislation envisaged in sections 9 (4), 32 (2) and 33 (3) of the new Constitution must be
enacted wlthin three yearsof the date on which the new Constitution took effect.
(2) Until the legislation envisaged in sections 32 (2) and 33(3) of the new Constitution isenacted(a)

section 32 (1) must be regarded to read as follows:
“(1)

(6)

Every person has the right of access to all information held by the state or any of its organs in any
sphere of government in so far as that information is required for the exercise or protection of any
of their rights.”; and

section 33 ( I ) and (2) must be regarded to read as follows:
“Every person has the right to(n) lawful administrative action where any of their rights or interests is affected

(6) procedurallyfairadministrativeactionwhereany

of theirrights

or threatened;

or legitimateexpecrations

is

affected or threatened;
(c)

be furnished with reasons in writing for administrative action which affects any
interests unless the reasons for that action have been made public; and

c f their rights o r

(4 administrative action which is justifiable in relation to the reasons given for it where any of their
rights is affected or threatened.”.
(3) Scctions 32 (2) and 33 (3) of the new Constitution lapse if the legislation envisaged
respectively, is not enacted within three years ofthe date the new Constitution took effect.

in those sections,

Public administration nnd security services
24. ( I ) Sections 82 (4)(b),215, 218 ( l ) , 219 (I), 224 to 228, 236 (I), (Z), (3), ( 6 ) , ( 7 ) ( b )and (S), 237 (1) and
( 2 ) (a) and 239 (4) and (5) of the previous Constitution continue In force as if the previous Constitution had not been
repealed, subject to-
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the amendments to those sections as set out in Annexure D;
any further amendment or any
repeal of those sections by an Act of Parliament passed
section 75 of the new Constitution; and

in :ems of

consistency with the new Constitution.
(2) The Public Service Commission and the provincial service commissions referred to in Chapter 13 of the
previous Constitutlon continue to function in t e r n of that Chapter and the legislatlon
applicabk to it asifthat
Chapter had not been repealed, until the Commission and the provincial service commissions are abolished by an Act
of Parliament passed in terms of section 75 of thenew Constitution.
(3) The repeal of the prevlous Constitution does not affect any proclamation issued under section 237
the previous Constitution, and any such proclamation continues in force, subject t e
(a) anyamendment or rcpeal;and
( b ) consistencywiththenewConstitution.

(3) of

Additional disqualijication for legislatures
25. ( I ) Anyone who, when the new Constitution took effect, was serving a sentence
in the Republic of more
than 12 mmihs’ imprisonment without the option of a fine, is not eligible to be a member of the National Assembly
or a PI uvincial legislature.
(2) The disqualification of a person in te1mj of subitem ( I )
(a)

(6)

-

lapses if the conviction is set aside on appeal, or ihe sentence is reduced on appeal to a sentence
does not disqualify that person; and
ends five years after the sentence has been completed.

!.]at

Local government
26. ( I ) Notwithstanding the provisions of sections 151, 155, 156 and 157 ofthe new Constitution( a ) the provisions of the Local Government Transition Act, 1993 (Act 209 of 1993), as may
be amended
fromtime totimebynationallegislationconsistentwiththenewConstitution,remain
in forcein
respect of a Municipal Council until a Municipal Council replacing that Council has been declared
elected as a result of the first general election of Municipal Councils after the commencement
of the
new Constitution; and
(6) a traditional leader of a community observing a system of indigenous law and residing
on land within
or transitional repres’entative council,
the area of a transitional local council, transitional rural council
referred to i n the Local Government Transition Act, 1993, and who has been identified as
set our in
section 182 of the previous Constitution,
is ex officio entitled to be a member of that council until a
Municipal Council replacing that council has been declared elected as a result of the flrst general election of Municipal Councils afterthe commencement of the new Constitution.
( 2 ) Section245 (4) of thepreviousConstitutioncontinues
in forceuntiltheapplication
ofthatsection
1993, may not be repealed before 30 April
lapses. Section 16 (5) and (6) of the Local Government Transition Act,
2000.
Safekeeping ofActs of Parliament and ProvincialActs
27. Sections 82 and 124 of the new Constitution do not affect the safekeeping of Acts of Parliament
vincial Acts passed before the new Constitution took effect.

or pro-

Registration ofitllnlovnbleproperty owned by thestate
28. ( I ) On the production of a certificate by a competent authority that immovable property oumed by the state
is vested in a particular govcmrnent in terms of section 239 of the previous Constitution, a registrar of deeds must
make suchentries or endorsements in or onanyrelevantregister,titledeedorotherdocument
to registerthat
immovable property in the name of that government,
(2) No duty, fee or other charge is payable in respect of a registrationin terms of subitem ( I ) .

ANNEXURE A
AMENDMENTS TO SCHEDULE 2 TO THE PREVIOUS CONSTITUTION
I . The replacement of item 1 wlth the following item:

“I.

Paniesregistered in termsofnationallegislationandcontestinganelectionofthe
shallnominatecandldatesforsuch
elecrion on listsofcandidatesprepared
Schedule and natlonal legislation.”.

Nat7,onal Assembly,
in accor’ciance withthis

2. The replacement of iten? 2 w t h the follo\ving item:

“2. The seats in the Nat~onalAssembly as determined in terms of section 46 of the new Constitution, shall be
filled as follo\vs:
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( u ) One half of the seats

from regional lists sublnitted by the respective parties, with a fixed numb’er
of seats rcstxved for each region as determined by the Commission for the next election ofthe Assembly, taking into account available scientifically based data in respect of voter:, and represemitations by interested parties.

(6) The other half of the seats fromnational lists submitted by the respective parties, or from regional
lists where national lists were not submitted.”.
3. The replacement of item 3 with the following item:
“3. The lists of candidates submitted by a party, shall in total contain the names of not more than a number 3f
candidates equal to the number of seats i n the National Assembly, and each such list shall denote such
names i n such fixed order of preferenceas the party may determine.”.

4. The amendment of item 5 by replacing the words preceding paragraph (u) with the following words:

“ 5 . The seats referred to in item 2 ( a ) shall be allocated per region to the parties contesting
follows:”.

an election. as

5. The amendment of item 6
by replacing the words preceding paragraph (a) with the following wcrds:

(a)

“6. Theseatsreferred
i‘ollo\~s:”. and

(6)

to in item 2 (6) sllall be allocated to thepartirscontesting

an election,as

by replacing paragraph (a)with the following paragraph:
“(u) A quota of votes per seat shall be determined by dividing the total number of votes cast nationally

by the number of seats in the National Assembly, plus one,
fractions, shall be the quota of votes per seat.”.

and the result plus one, disregarding

6. The amendment of item 7 (3) by replacing paragraph ( 6 ) with the following paragraph:

“(b) An amendedquota of votesperseat shall be determined by dividing the total number of votescast
nationally, minus the number of votes cast nationally i n favour of the party referred to i 1 paragraph ( ~ 7 ) .
by the number of seats ill the Assembly, plus one; minus the number of seatv finally alloeated to the said
party i n terms of paragraph (a).”.

7. The replacement of item
“10.

:Owit11 the following item.

The number of seats i n each provincial legislature shall
new Constitution.”.

be as determined i n terms of se8:tion I05 of tile

8. The replacement of item I 1 with the following item:

“ I 1. Parties registered in terms of national legislation and contesting an election of a provincial legislature,
shall nominate candidates for election to such provincial legislature on provincial lists prepared in accordance with this Schedule and national legislation.”.
9. The replacement of item 16 with the following item:
“Designation of representatives
After the counting of votes has been concluded, the number of representatives of each party has been
determined and the election result has been declared in terms of section 190 of thenew’ Constitution,
the Commission shall, within two days after such declaration, designate from each list of candidates.
published in terms of national legislation. the representatives of each patty i n the legislature.

16. (1)

(2) Following the designation in terms of subitem (I), if a candidate‘s name appears on more than one
list for the National Assembly or on lists for both the National Assembly and a provincial legislature
(if an election of the Assembly and a provincial legislature is held at the same time), and such canddate is due for designation as a representative in more than o x case, thc party which submitted such
lists shall. within two days after the said declaration, indicate to the Commission from which list
such candidate will be designated or in which legislature the candidatc will serve: as the case may
he, i n which event the candidate’s nante shall be deleted from the other lists.

(2) TheCommissionshall
legislatures

forthwit11 publish thelist ofnamesofrepresentatives

in thelegislatureor

”.

IO. The amendment of item I 8 by replacing paragraph (6) with the following paragraph:
‘.(b) a representative is appointed as a permanent delegate to the National Council of Provinces.”

I I . The replacement of item I9 with the following item
“19.

Lists of candidates o f a party refelred to i n iten1 16 ( I ) may be supplemented on one occasion only at
any lime during tile first 12 months following tllc date on \vhich the designation of rrprescntatives i n
[2rms of itcm 16 lhas been concluded. i n order to fill casual vacancies: Pnovided that any such supplemenration shall he ~ m d at
e the end ofthe list.”.
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12. The replacement of item 23 with the following item:
‘~Vucancies

In the event of a vacancy in a legislature to which this Schedule applies, the party which nominated
the vacating memher shallfill the vacancy b)’ nominating a person-

23. (1)

(a)

whosenameappearson
the list ofcandidatesfromwhichthevacatingmember
originally nominated; and

(b)

who is the next qualified and available person

~ v a

on the list

(2) A nominatlon to f i l l a vacancy shall be submitted to the Speaker in writing
(3) If a party represented in a legislature dissolves
or ceases to exist and the members in question vacate
their seats in consequence of item 23A (I), the seats in question shall be allocated to the remaining
parties mufntzs nzufarldis as if such seats were forfeited seats in terms of item 7 or 14, ill; the case may
be.”.
13. The insertion of the following item after item 23:
“Additional ground for loss of membership of legislatures
A person IOSZS meml m h i p of a legislature to which this Schedule applies
if that person ceases
be a mp,mber of the rarty which nominated that person as a member of the legislature

23A. (1)

(2) Despite cubitwl

to

I ) any existing political party may at any time change ils namq:

(3)AnAct
of F.l,liamentmay,within
a reasonableperiodafterthenewC’onstitutiontookeffect,
be
passed i n accordance with section 76 (1) of the new Constitution to amend this item and item 23 to
provide for the manner in which it will be possible for a member of a legislature who ceases to be a
member of the party which nominated that member, to retain membership of such legislature.
(4) An Act of Parliament referred to in subitem (3) may also provide for(u) any existing party to merge with another party; or

(b) any party to subdivide into more than one party.”.
14. The deletion of item 24.

15. The amendment of item 25(a) by replacing the definition of “Commission” with the following definition:
“ ‘Commission’ means the Electoral Commission referred to
and

(6)

in section 190 of the new Constitution;”:

by inserting the following definition after the definition of “national list”:
“

’new Constitution’ means the Constitution of the Republic of South Africa, 1996;”.

16. The deletion of item 26.

ANNEXURE B
GOVERNMENT OF NATIONAL UNITY: NATIONAL SPHERI?
1. Section 84 of the new Constitution is deemed to contain the following additional subsection:
“(3) The President must consult the Executive Deputy Presidents(a) in the development and execution of the policies of the national government;
( b ) in all matters relating to the management of the Cabinet and the performance of Cabinet business:
(c) in the assignment of functions to the Executive Deputy Presidents;

(4 before making any appointment under the Constitution or any legislation. including the appointment of ambassadors or other diplomatic representatives;
( e ) before appointing commissions of inquiry:

V, before calling a referendum; and
(g) before pardoning or reprieving offenders.”.

2 Section
“(3)

89 of the new Constitution is deemed to contain tile following additional subsection:
Subsections (1) and (2) apply also to an Executive Deputy

President.”.

3 . Paragraph (a)of section 90 (I) ofthe new Constitution is deemed to read as follows:
“(u) an Executive Deputy President designated by the President;”.

4. Section 91 of the new Constitution is deemed to read as follo\vs:
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“Cabinet
91.

(1)

The Cabinet consists ofthe President, the Executive Deputy Presidents

and-

(a) not more than 27 Ministers who are members of the National Assembly and appointed in terms
of subsections (8) to (12); and
( b ) not more than one Minister who is not a member of the National Assembly and appointed
in
terms ofsubsection (13), providedthePresident,acting
in consultationwiththeExecutive
Deputy Presidents and the leaders of the participating parties, deems the appointment of such ;1
Minister expedient.
(2) Each party holding at least 80 seats in the National Assembly is entitled to design at^: an Executive
Deputy President from among the members of the Assembly.
(3) If no party or only one party holds
80 or more seats in the Assembly, the party holding the largest
number of seats and the party holding the second largest number of seats are each entitled to designate one Executive Deputy President from among the membersof the Assembly.

(4) On being designated,
of the Assembly.

an Executive Deputy President may elect to remain or cease to be a member

( 5 ) An Executive Deputy President may exercise
the powers and must perform the funcl.ions vested i n
the office of Executive Deputy President by the Constitution or assigned I,) that office by the Presi
dent.

( 6 ) An Executive Deputy President holds office-

(a)

until 30 April1999unlessreplaced
or recalled by thepartyentitled
tion in terms of subsections (2) and ( 3 ) ; or

(b)

untilthepersonelectedPresidentafteranyelection
30 April 1999, assumes office.

(7) A vacancy i n the office of an Executive Deputy President may
nated that Deputy President.

to m a k the designa-

of theNational.4ssemblyheldbefore
be filled by the party which desig-

(8) A party holding at least 20 seats in the National Assembly and which has decided
to participate in
the government of national unity, is entitled to be allocated one or more of the Cabinet portfolios i n
respect of which Ministers referred to in subsection (1) (a) are to be appointed, in proportion to the
number of seats held by it in the Natiollal Assembly relative to the number of seats held by the other
participating parties.
(9)

Cabinet portfolios must be allocated to the respective participating palties
following formula:

in accord;mce with the

(a)

A quota of seats per portfolio must be determined
by dividing the total number of seats
in
the National Assembly held jointly by the participating parties by the number of portfolios
in respect of which Ministersreferred to in subsection (1) (a) are to be appointed, plus one.

(6)

The result,disregardingthirdandsubsequentdecimals,
portfolio.

(c)

The number of portfolios to be allocated to a participating party is determined by dividing
the total number of seats held by that party in the National Assembly by the quota referred
to in paragraph (6).

(4

The result: subject to paragraph (e), indicatesthenumberofportfolios
that party.

(e)

Where the application oft!le above formu!a yields a surplus nct absorbed by the x m h e r of
portfolios allocated to a party, the surplus competes
with other similar surpluses accruing
to another party or parties, and any portfolio or portfolios which remain unallocated must
be allocated to the party or parties concerned in sequence of the highest surplu:;.

if any, is thequotaofseatsper

to beallocated to

( I O ) The PresidentafterconsultationwiththeExecutiveDeputyPresident?andtheleadersofthe
participating parties must-
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determinethespecificportfolios
to beallocated to therespectiveparticipatingparties
accordance with the number of portfolios allocatedto then1 in ternls of subsection (9);

(6)

appoint i n rtspect ofeach sucll portfolioamemberoftheNationalAssembly
who is a
member of the party to \\,hich that portfolio was allocated under paragraph (u), as the Minister responsible for that portfolio;

(c)

if it becomesnecessaryforthepurposes
of theConstitution or in theinterestofgood
government, vary any determination under paragraph (a). subject to subsection (9);

(6)

terminateanyappointmentunderparagraph
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(e)

(i)

if the President is requested to do so
i n question is a menlber; or

(ii)

ifit becomes necessary for the purposes of the Constitution or
government; or

Sch. 6

by the leader of the party of which the Minister
in the interest of good

fill. \\hen necessary, sub.ject to paragraph ( b ) ,a vacancy in the office of Minisler.

( I I ) Subsection ( I 0) must be implemented in the spirit embodied in the concept of a government of
national unity, and the President and the other functionaries concerned must
in the implernentation of that subsection seek to achieve consensus at all times: Provided that if consensus cannot be
achieved 011-

(

in paragraph (u), (c) or

(d)(ii) of that subsection. the

(0)

the evercise of a powerreferredto
President‘s decision prevails:

(b)

theexcrciseof
a powerreferred to in paragraph (b), (d)
(i) or ( e ) of thatsubsection
affecting a person who is not a member of the President’s party, the decision of the leader
of the party of which that
person is a member prevails; and

(c)

theexerciseof a power referred to ill paragraph ( b ) or (e) of thatsubsectionaffecting
person who is a member of t l x President’s party, the President‘s decision prewils.

a

12) I t an)’ determn1x1oIl of porllbiio a!iocatl.eiis is variedunder subsection ( I O ) (cj; the dffecied
Ministersmustvacatetheir
portfolicp F J t areeligible,whereapplicable,forreappointment
t6
other portfolios allocated to their respxtive partiesin temx ofthevaried determination.

(13) ThePresiden(a)

i n consultation with theExecutiveDeputyPresidentsandtheleaders
parties, must-

of the participating

(i) determine a specific portfolio for a Minister referred to in subsection [!) ( h ) should it
hecome necessary pursuant toa decision of the President under that subsection:

(ii) appoint i n respect of that portfolio a person who is not a member of the National
Assembly, as the Minister responsible for that portfolio;and
(iii) fill, if necessary. a vacancy in respect of that portfolio; or
(b)

after consultation with the Executive Deputy Presidents and the leaders
of the participating
parties, must terminate any appointment under paragraph
(a) if it becomes necessay for
the purposes of the Constitutionor in the interest of good government.

(14) Meetings o f t h e Cabinet must be presided over by the President,
or, if the President so instructs,
by an Executive Deputy President: Provided that the Executive Deputy Presidents preside over
meetings ofthe Cabineti n turn unless the exigencies of government and the spirit ernl3odied i n the
concept ofa govei-nment of national unity otherwise demand.
(15) The Cabinet must function in a nmnner which gives consideration to thc: consensus-~eeking spirit
embodied i n the concept of a government of national unity as well as tlle need for effective government.”.

5. Section 93 of the new Consiitntion is deemed to read as follows:
“Appointment of Deputy Ministers

93.

( I ) ThePresidentmay,afterconsultationwiththeExecutiveDeputyPresidentsandtheimders
parties participating i n the Cabinet, establish deputy ministerial posts.

of the

(2) A party is entitled to be aliocated one or more of the deputy ministerial posts in the same proportion
and according 10 the same fornlula that portfolios in the Cabinet are allocaled.

(3) The provisions of section 91 (IO) to (12) apply, with the necessary changes, inrespelst of Deputy
Ministers. and i n such application a reference i n that section to a Minisler or a portfislio must be
read as a reference to a Deputy Minister or a deputy ministcrial post, respectively.

(4)

If a person is appoilited as the Deputy Minister of any portfolio entrusted to a Minister-(0)

(b)

that Deputy Minisler must exercise and
perform on behalf of the relevant Minister any of
the powers and functions assigned to that Minister i n terms of an); legislation or otherwise
wliich may. subject to the directions of the President, he assigncd to that Deputy Minister
by that Slinister; and

any rcfel-ence i n an) 1e:islation to That Ivlinistcr must be construed as

includin;; a reference

to the lleputy Rlinister acting in t e r m of an assignment under paragraph (a) by the Minis-

ler for \\honl that Deputy Minister acts.
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(5) Whenever a Deputy Minister is absent or for any reason unable to exercise
or perform any of thr:
powers or functions of office, the President may appoint any other Deputy Minister or any other
person to act in the said Deputy Minister’s stead, either generally or i n ihe exercise or performance
of any specific power or function.”.
6. Section 96 of the new Constitution is deemed to contain the following additional sul~sections:

“(3)Ministers
are accountableindividuallytothePresidentandtotheNationalAssembly
for theadministration of their portfolios, and 211 members of the Cabinet are correspondingly accountable collectively
for the performance of the functions of the national government and forits policies.

in accordance with the policy determined

(4)

Ministers must administer their portfolios

(5)

If a Minister fails to administer the portfolio i n accordance with the policy of the Cabinet, the President
may require the Minister concerned to bring the administration of the portfollo into conformity with that
policy.

(6)

If the Minister concerned fails tocomplywith a requirement of the President under subsection
President may remove the Minister from ofice-

by the Cabinet.

(j),the

(a) if it is a Minister referred to in section 91 (1) (a),after consultation with the Mini:;ter and. if the
Minister is not a member of the President’s party or is not the leader of a participating party, also
after consultat~onwith the leader of that Minister’s party; or
(I,,

f it is a Minister referred to in section 91 (1) {.?), after consultation with the Executive Deputy
Presidents and the leaders of the participating parties.‘,

ANNEXURE C
GOVERNMENT OF NATIONAL UNITY: PROVINCIAL SPHERE

I . Section 132 of the new Constitution is deemed to read as follows:
“Executive Councils
132, ( I )

TheExecutiveCouncil
of aprovinceconsistsofthePremierand
appointed by Lhe Premier i n accordance with this section.

n o t morethan

I O members

(2) A party holding at least 10 per cent of the seats in a provincial legislature and which 1x1s decided tn
participate in the government of national unity, is entitled to be allocated one or more of the Executive Council portfolios in proportion to the number of seats held by it i n the legislature relative to
the number of seats heldby the other participating parties.

to
(3) Executive Council portfolios must
be allocated to the respective participating parties according
the s a n e formula set out in sectio11 91 (9), and in applying that formula a reference iin that section
to(a)

the Cabinet. must be read as a reference to an Executive Council;

(h)

a Minister, must be read as a reference to a member of an Executive Council; and

(c)

the National Assembly, must be read

as a reference to the provincial legislature

(4) The Premier of a province after consultation with the leaders of the participating parties must(a)

determinethespecificportfoliostobeallocatedtotherespective
pa~ticipatingparties in
accordance with the number of portfolios allocated to them in t e ~ m sof subsection (3);

(h)

appoint in respectofeachsuchportfolio
a memberof theprovinciallegislature
who is a
memberofthe partytowhichthatportfoliowasallocatedullderparagraph
(u)>asthe
member of the Executive Council responsible for that portfolio;

(c)

if it becomesnecessaryforthepurposesoftheConstitution
or in the intlerest ofgood
government, vary any determination under paragraph (a),
subjecl to subsection (3);

(d) terminateanyappointmentunderparagraph
(i)
(ii)
(e)

(b)-

if the Premier is requested to do so by the leader of the party of which the Executive
Council member in question is a member; or
if it becomes necessary for the purposes of the Constitution or in the inl-erest of good
gvernmeiit; or

f i l l . \vhennecessary,subjecttoparagraph
Executive Council

(b), a vacancy in theofficeof

a member of tile

( 5 ) Subsection (4)must be impiemcnted i n thespiritembodied
i n theconceptofag~svernmentof
national unity. and the Premier a n d the other functionaries concerned mw.1 i n the implzmentation of
thatsubsectionsecktoachieveconsensusat
all times:Providedthat
if conscnsus ca~inotbe
achieved on-
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the exercise of a power referred to i n paragraph (a),(c) or (d)
(ii) of thatsubsection.the
Prcmicr’s dccision prevails;

theexerciseofapowerreferred
to in paragraph (b), (6)(i) or ( e ) ofthatsubsection
affecting a person who is not a member of the Premier’s party, the decision of the leader of
the party of which such person i s a member prevails; and
(c)
theexercise of a power referred to in paragraph ( b ) or (e) ofthatsubsectionaffecting
B
person who is a Inember of the Premier’sparty, the Premier’s decision prevails.
(6) If any determination of p~1lllolio allocationsis varied under subsection (4) (c), the affected members
must vacate their portfolios but are eligible, where applicablc, for reappointment to other portfolios
allocated to thcir respective parties in terms of the varied determination.
(b)

(7) Meetings of an Executive Council must be presided over by the Premier of the province
(8) AnExecutiveCouncilmustfunction
in amannerwhichgivesconsiderationtotheconsensusseeking spirit embodied i n the concept of a government of national unity, as well as the need for effective government.”.
2. Section 136 of the new Constitution is deemed to contain the following additional subsections:
.‘(3) MembersofExecutiveCouncils
are accountableindividuallytothe
I’remier andtotheprovincial
le@slature for the administration of their portfolios, and all members cf the Executive Council are corre.:~llectively for the performance of the functions of the pi-ovincial pvernmenl
spondingly account
and for its p$llicii<
~

(4)
(5)

(6)

l

l

l

~

MembersofExecutiveCouncilsmustadministertheir
portfolios i n accordance \\ 1111 thepolicydetermined by the Council.
If a member of an Executive Council fails to administer the portfolio
in acc,ordancc with the policy of
the Council, the Premier may require the member concerned to bring the administration of the portfolio
into conformity with that policy.
If the member concerned fails to comply with a requirement of the Premier under subsection
( 5 ) , the
Premier may remove the member from office after consultation with the member, and if the memberi:;
not a member of the Premier’s party or is not the leader of a participating party, also afkr consultatio:~
with the leader of that member‘s party.”.

ANNEXURE D
PUBLIC ADMINISTRATION AND SECURITY SERVICES: AMENDMENTS TO SECTIONS OF THE
PREVIOUS CONSTITUTION
1. The amendment of section21 8 of the previous Constitutioll(u)

(b)
(c)

(d)

by replacing in Subsection (1) the words preceding paragraph (a)with the following word.;:
“(1 j
Subject to thedirectionsoftheMinisterofSafety
and Security,theNationalCommissioner
shall be responsible for-”:
by replacing paragraph ( 6 ) of subscction (1) with the following paragraph:

“(6)
theappointmentofprovincialcommissioners;”;
by replacing paragraph (d)
of subsection (1) with the following paragraph:
“(a theinvestigation and preventionoforganisedcrimeorcrimewhichrequiresnationalinvestigation and prevention or specialised skills,”; and
by replacing paragraph (k) of subsection ( I ) with the following paragraph:
“(k)
theestablishment and maintenanceof a nationalpublicorder pol~cingunit tobe deployed i n
support of and at the request ofthe Trovincial Commissioncr;”.

2. ‘The amendment ofsection 2 i 9 ofthe previ,rus Constitution byreplacing i n subsrclion ( I ) the uwi-ds ureced~ne
p a r a p p h ( a ) with the following words.
“(1 j

Subject to section 21 8(1), a Provincial Commissioner shall he responsible for-”.

3. The amendment of seclion 724 of the pr-evious Constitution by replacing the provi(:o to subsection (2) with ihe
folkmving proviso:

“Providedthatthissubsection
shall alsoapply to membersofanyarmedforcewhichsubmitted
i:s
personnel list after the commencement of the Constitution of the Republic of South Africa, 1993 (Act
200 of 1993). but before the adoption of the new constitutional text as envisaged i n section 73 of that
Constitution, if the political organisation under whose authority and control it stands or with which
it is
associaled and \vhose objectives it promotes did participate in the Transitional Executive Council or did
take part in the first election of the National Assembly and the provincial legislatures under the said
Constitution.”
4. The amendment of section 227 of the previousConstitution by replacing s u b s e h o n (2) with the follo\vii:g
subscction:
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“(7)

TheNationalDefenceForceshallexerciseitspowersandperformitsfunctions
sol’:ly inthenational
interest i n terms of Chapter 1 I of the Constitution of the Republic of South Africa, 1996.”.

5. The amendment of section 236 of the pl-evious Constitutionby replacing subsection (1) with the following subsection:
“(I)

A public service, department of state. administration or security service which immediately before
the commencement of the Constitution of the Republic of South Africa, 1996 (hereinafter
refexred
to as “the new Constitution”), perfomled governmental functions, continues to function in terms
of the legislation applicable to it until it is abolished or incorporaled or integrated into any appropriate institution or is rationalised or consolidated with any other institution.”;

by replacing subsection (6) with the following subsection:
“(6)

(a)

ThePresidentmayappoint
a commissiontoreviewtheconclusion
or amendment of a
contract, the appointment or promotion, or the award of a term or condition of service or
other benefit, which occurred between 27 April 1993 and 30 September 1994 in respect of
any person referred to in subsection (2)or any class of such persons.

(b)

The cs:?rnission n a y reverse or alter a contract, appointment, promotion or award if
p r y r n: justifiable in the circumstances o f the case.”; apd

not

by replacing “this (’on‘ .?h.,on”, wherever this occursin section 236, with “,be nev (‘ons~ltution”.

6. The amendment of section 237 of the previous Constitution(u)

by replacing paragraph (a) of subsection ( I ) with the following paragraph:
“(a)

The 1-ationalisation of all institutionsreferredtoinsection236
(I), excludingmilitaryforces
referred to in section 224 (2), shall after theconmencement of the Constitution of the Republic of
South Africa, 1996, continue, with a view to establishing(i) an effectiveadministrationinthenationalsphere
within the jurisdictionof the national sphere; and
(ii) a n effective administration for each province to deal
of each provincial government.”; and

(b)

of governmenttodealwithmatters
with lnatters within the jurisdiction

by replacing subparagraph (i) of subsection (2) (a) with the following subparagraph:
in section 236 (l), excluding military forces, shall rest with the national
“(i) institutions referred to
government, which shall exercise such responsibility in co-operation with the provincial govemmerits;".

7. Theanlendment
subsection:
“(4)

of section239 of thepreviousConstitution

by replacingsubsection

(4) withthefollowing

Subject to and in accordance with any applicable law, the assets, rights, duties and liabilities of all forces
referred to in section 224 (2) shall devolve upon the National Defence Force in accordance with the directions of the Ministerof Defence.”.

SCHEDULE 6A
RETENTION O F MEMBERSHIP OF NATIONAL ASSEMBLY OR PROVINCIAL LEGISLATIJRE, A R E R A
CHANGE OF PARTY MEMBERSHIP, MERGERS RETWEEN PARTIES, SUBDIVISIONOF PARTES AND
SUBDIVISION AND MERGEROF PARTIES

[Schedule 6A inserted by s. 6 of Act No. 2 of 2003.1
Dc:finirion
1 . In this Schedule “legislature” means the National Assembly or any provincial legislature
Rererlfiorr ofmernbership of legiduture i n event cfchuuge offpurt)1rnernbrr.d1ip

2. ( I ) Subject to item 4, a member of a legislature who becomes a member of a 11arty (the new party) other than
the party which nominated that person as a member (the nominating party), whether the new party participated in an
election 01-not, remains a member of that legislature if that member, whether by himself or herself or together with one
01- more other menlbers who. during a period referred to in item 4 ( I ) (u) or (b), ceased to be members of the nominating party, represents not less h n 10 per cent of the total number of seats held by the nominating party in that legislature.
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(2) The seat hcld by a member rcfcmed to in subitem
party which the member represents.

(1) is regarded as having
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been allocated to the new

Retention of membership of legislatur-e i n event of mergers, subdivisionund subdivision und merger ofparties
3. (1) Subject to item 4, any party (the original party) which is represented in a legislature m,*y((1)

merge with another party, whether that party participatedin an election or not;or

( 6 ) subdivide into more than one party or subdivide and any subdivision may merge with another party, whether
that party participated in an election or not, if the members of a subdivision leaving the original party represent
not less than 10 per cent of the total number of seats held by the original party in that legislature.
(2) If a party merges with another party or subdivides into more than one party or subdivides and any subdivision merges with another party in terms
of subitem (I), the members concerned remain members of that legislature
and the seats held by them are regarded as having been allocated to the party which they represent pursuant
to any
merger, subdivision or subdivision and merger contemplated in subitem(1).
Period of appliculion of irems 2 und 3 andjimher requirements
4. ( I ) The provisions of items 2 and 3 only apply-

(e:) for a period of 15 days from the first to the fifteenth day of September in the second year fol!ohin,p the datc of
an election of the legidature; and
.’,

(b) for a period of 15 days from the first to [he fifteenth day of September in the fourth year fcllowing

$).edare of

an election of the legislature.
(2) For the purpose of subitem (1) “year” means a period of 365 days

(3) During each period referred to in subitem (1) (a) and ( bjonce change membership of a party, by informing the Speaker of the
legislature thereof in writing and by submitting IO the Speaker written confirmation from such other party that
he or she has been accepted as a member of that party; and

( a ) a member of a legislature may only

( b ) a party may only once-

(i) merge with another party;
(ii) subdivide into more than one party; or
(iii) subdivide and any subdivision may merge with another party,
by informingtheSpeaker
of thelegislaturethereofinwritingand
by submittingtotheSpeakerwritten
confirmation from the other party of the names of all members involved in the merger or subdivision, and that
the party has accepted the merger; and

(c) no party represented in a legislature may(i) suspend or terminate the party membership of a member representing that party in that legislature;
or

(ii) perform any act whatsoevcr which may cause such a member to be disqualified from holding office
as such a member,
without the written consent of the member concerned.
(4) A party which has not been registered in terms of any law applicable to the registrationof political parties
of this Schedule, but such
a party must apply for registration as
a party in
is regarded as a party for the pulposes
accordance with applicable law, within the penod referred to in subitem (1) (a) or (b). If the party is not registered
within four months after the expiry of that period, it is regarded as having ceased to cxist, and the seats in question
must be allocated to the remaining parties in accordance with applicable law.
Cornppositiorl of legislature lnuirztrfiiled u n r d election or reconstitution in tt’nnsofSchedule

5. (1) After the expiry of a period refen-ed to in item 4 (1) ((1) or (b), the composition of a legislature which has
of any conduct in terms of item 2 or 3 is maintained until the next election of that
been reconstituted as a result
legislature or until the composition of the legislature is reconstituted in accordance with item 2 or 3.
( 3 ) Within seven days after the expiry of a period refelTed to in item 4 (1) (u) or (b), each party represented
in a legislature contemplated in suhitem ( 1 ) must submit a list of its candidates to the Secretaryof the legislature.

(3) The Speaker of a legislature contemplated in subitem (1) must, within seven days after
period referred to in item I (1 ) ( u ) or (O), publish a notice in the Guzene which must reflt%t((1)

the number of seats allocated to each party represented in that legislature; and

( b ) the name of, and party rep!-esented by, each member.
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Transitional arrungenlent in re.yect of relention of rnen~bershipcflegislatl~rei n event of chunge of,parv n~ember.d~i,v,
mergers bemeen parties. subdivisionqfpanies and subdivision und merger of panies
6. ( I ) During the first IS days immediately following the date of the commencement of this Schedulc( u ) a member of a legislature may become a member

of another party (the new party), whether the new party
participated in an election or not, whilst remaining a member of the legislature concerned and the seat held by
that member must be regarded as having been allocated to the new party of which that member has become a
member; and

( b ) any party which is represented in a legislature may-

(i) merge with another p a t y , whether that party participated in an election or not;or
(ii) subdivide into more than one party or subdivide and any subdivision may merge with another party,
whether that party participatzd in an election
or not,
whilst the members concerned remain members of that legislature and the seats heldby them must be regarded
as having been allocated to the party which they represent pursuant to any merger, subdivision
or subdivision
and merger contemplated in this paragraph.
(2) The provisions of item 4 (3) and (4) and item 5 are also applicable in respect of subitem (l), and any reference therein to a period referred to in item4 ( I ) (a)or (6)must be construed as a reference to the ptriod referred to in
subitem (1).
S C H D U I X 6R
LOSS OR RETENTION OF MEMBERSHIP OF MUNIC.!.F'AL COUNCILS, AFTER A CHANGE OF PARTY
MEMBERSHIP, MERGERS BETWEEN PARTIES, SUBDlVISION OFPARTIES AND SUBDIVISION AND
MERGER OF PARTIES, AND FILLING OF VACANCES
[Schedule 6B, formerly Schedule 6A, inserted by s. 2 of Act No. 18 of 2002 and amended by s. 5 of
Act No. 2 of 2003.1

Loss or retention of Council membership
1. (1) A councillor not representing a ward ceases to be a member of a Municipal Council if that councillor,
other than in accordance with item 2, 3 or 7, ceases to he a member of the party which nominated that councillor as a
member of that Council.
(2) A councillor representing a ward in a Municipal Council ceases to
councillor, other than in accordance with item 2 , 3 or 7((I)

be a member of that Council if that

ceases to be a member of a party which nominated that councillor as a candidate in the ward election; or

(b) was not nominated by any party as a candidate in the ward election and becomes a member of a party.
Rerennon o~fCo~nci1
rnentberslzip in eventof change ofparty member.ship
2. ( I ) Subject to item 4, a councillor(u) not representing a ward, who is a member of a party represented in that Municipal Council (the original party)

and who becomes a member of another party (the new parry), whether the new party participated in an election
or not, remains a councillorof that Council; or
(b) who represents a ward in that Council, remains a councillorfor that ward, if that councillor-

(i) was nominated by a palty (the original party) as a candidatein the ward election and(au)

ceaTes to he a member of the ,original party and becomes a member of another party (the
new party), whether the new party participated in an election or not; or

(bb)

ceases to be a member of the original party and does not become a member of another party;
or

(ii) was not nominated by a party as a candidate in the ward election and becomes a memberof a parry,
whether that palty participated in an election or not,
if the councillor refcrrrd to in paragraphs (a) and ( b ) (i), whether by himself or herself or together with one or
more other councillors who, during a period refemed to in item 4 (1) ( a ) (i) or (il) ceased to be members of the
original party, represent not less than 10 per cent of the total number of seats held by the original party in that
Council.

(2) The scat held by a councillor referred to in subitem (I) (a) must be regarded as having been allocated to
the new party of which that councillor has become a member.
(3) The ward represented by a councillor 1-eferredto in subitem (1) (b) must be regarded as having been( u ) allocated to the party of which that councillor has become a member;or

(b) acquired by that councillot-, if such councillor has not become a member of another pany
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Retention of Council membershipi n ellent of merger.s, .ztlbdivi.vion and subdivision und nlerpr o~fpurtier
3. ( I ) Subject to item 4, any political party (the original party) which is represented in
a Municipal Council
may(u)

merge with another party, whether that party participated in an election or not; or

( b ) subdivideintomorethanoneparty
or subdivideandanyonesubdivision
may mergewithanotherparty,
whether that party participated in an election or not, if the members of a subdivision leaving the original party
represent not less than I O per cent of the total number of seats held by the original party in respect
of that
Council.
(2) if a party mcrges with another party
or subdivides into more than one party
or subdivides and merges
with another party in terms of subitem (l), the councillors concerned remain members of that Municipal Council and
the seats held by them must be regardedas having been allocated to the new party which they represent pursuant to any
merger, subdivision or subdivision and merger as contemplatedin subitem (1).

Period o
f upplicution of i t e m 2 und 3 cmdfurther requirenrents
4. ( 1 ) (a)The provisions of items 2 and 3 only apply(i) for a period of 15 days from the first to the fifteenth day of September in the second year following the
date of an electionof all Municipal Councils; and
(ii) for a period of 15 days from the first to the fifteenth day of September in the fourth year following the
date ufa11 elect,:n of all Municipal Councils,
but do not apply during the y a r ending on 3 I December, 2002.
( b ) For l\c purpose of paragraph ( u )“year” means a period of 365 ddy;.
(2) During a period referred toin subitem (1) (a) (i) or (ii)a councillor may only onceii) change membership of a party;
(ii) become a member of a party; or
(iii) cease to be a nmnber of a party,
by informing an officer designated by the Electoral Commission thereof in wtiting, and if that councillor has
changed membership of a party or has become a member of a party, by submitting to that officer written confirmation from the party in question that he or she has been accepted asa member of that party; and
a party may only once(i) merge with another party;
(ii) subdivide into more than one party; or
(iii) subdivide ‘and any one subdivision merge with another party,
by informing an officer designated by the Electoral Commission thereof in writing, and by submitting to that
officer written confimmtion from theparty(an) of the names of all councillors involved in such merger or subdivision; and
(hb) that i t has accepted such merger; and
no party represented in a Municipal Council may(i) suspend or terminate the party membership of a councillor representing that party in that Council;
or
(ii) perform any act whatsoever which may cause such a councillor
to be disqualified from holding
office as such a councilior in that Council,
wlthout the written consent of the councillor concerned.
Conlpsition of Council rntrintuined until election 01- by-election, or reconstitution in terns ofSchedule
5. After ihe expiry of a period referred to in iiem 4 ( I ) (a), the composiiion of a Municipal C‘ouncii, which has
of all
been reconstituted as a result of any conduct in terms of item 2 or 3, ismaintaineduntilthenextelection
Municipal Councils or until the composition of that Municipal Council is reconstituted in accordancls with item 2 or 3
or until a by-election is held in that Municipal Council.

Reconstitution by Mzcnicipul Councils
6 . (CL) A Municipal Council refelTed to i n item 5 which appoints members of another Municipal Council, as
contemplated in section 157 (1) ( b ) must within 15 days of the expiry of a period referrcd to in item .4 ( I ) (a)(i) or (ii)
apply again the procedure provided for in national legislation for appointing such memllers to represent the appointing
Councll.
( b ) Within 30 days of the expiry of a period refelTed to in 4 (1) (uj (i) or (ii), all the stmctures and corn-

mitrees of(i) a Category A and a Category B municipality referred to in item
5 must be reconstitured in accordance
wlth applicable law: and
(ii) a Category C municipality referred to in item 5 must be reconstituted i n accordance with applicable law
afier all the appointments Contemplated i n paragraph ( u ) have been made in respect of that Categoy C
municipality.
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Trunsirional urrunXementIn respect of retention of nzember.Yhip of Municipal Councils i n even1 of c h a q e of purfy
membership, merger between parties, subdivision
ofpalties nnd subdivision rrnd merger ofpurties
7. (1 j During the first 15 days immediately following the date of the commencement of this Schedule-

a councillor who was elected from the party list of a party represented in a Municipal Council (the original
party) may become a member of another party (the new party), whether the new party participated in an election or not, whilst rcnraining a councillor of the Municipal Council concerned and the seat held by that councillor must be regarded
as havingbeenallocated to the new partyofwhichthatcouncillorhasbecomea
member;
a councillor who was clected to represent a ward in a Municipal Council and who(i) was nominated by a party as a candidate in the ward election, may cease to bt:
a member of the
original party and become a member of the new party, whether the new party participated in an
election or not, or cease to he a member of the original party and not become a member of another
party: or
(ii) was not nominated by a party as a candidate in the ward election, rnay become a member of a p a y ,
whether that party participated in an election or not,
and the ward represented by such a councillor must be regarded as having been-(ou) allocated to the new party of which that councillor has become a member;or

airy

(bb) acquired by that councillor, if such councillor has not become a :nembeI uf a par'v; and
p,,Iiiical $.uti hill, ' I i; .,.pwsentt I in a Municipal Coancii may-

(i) merge with anothLi ?arty, whether that party participated in an L'ectlon or not; or
(ii) subdivide into more than one party or subdivide and any one subdivwon merge with another party,
whether that party participated in an election or not,
whilst the councillors concerned remain members of that Council and the seats held by them must he regarded
as having been allocated to the party which they represent pursuant to any merger, subdivisnon or subdivision
and merger contemplated in this paragraph.
(2) The provisions of items 4 ( 2 ) . S and 6 are also applicable in respect of subitem (I), and a n y reference
therein to a period referred to in item 4 ( I ) (a) (i) or (ii) must be construed as-a reference to the period referred to in
subitem ( I ) .
Filling ofvncnncies
8. Vacancies in a Municipal Council must he tilled in terns of national legislation
Amendment of Schedule

9. . . . . .
[Item 9 deleted by s. 5 of Act No. 2 of 2003.1

SCHEDULE7
LAWS REPEALED

I Number und year o j l m I
INo.Act 200 of 1993 I Constitution ofRepublic
South
Africa,
theof
~

I
I

Title
1993
~~

~

~~~

Act No. 2 of 1994

Constitution of the Republic of South Africa Amendment Act, 1994

Act No. 3 of 1994

Constitution of the Republic of South Africa Second Amendment Act, 1994

1 Act No 13 of 1994
1 .4ct Nc. 14 of !994

1 Constitution of theRepublic of SouthAfncaThirdAmendrnent Act, 1!294
I Ccns:ituticr. of:he Republic ofSouth Africa W a s h Amendment Act, I994

I
I

~~

Act No. 21 of 1994

Constitution of the Republic of South Africa Sixth Amendment Act,

Act No. 29 of 1994

Constitution of the Republic of South Africa Fifth Amendment Act,1994

I Act No. 20 of 1995
I Act No. 44 of 1995
1 Act No. 7 ot 1996
Act No 26 of 1996
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